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THE COURT: Okay, I hope everybody had a nice

You-may proceed;

Q. (By Mr. Overstreet) During the break were you able
to check any records that you may have had, that you_would have
looked at, in determining whether or not the allegations
involving Martha Barnett was a part -of why you filed the
lawsuit against the newspaper?

A. I read the newspaper articles ~- I read the newspaper
10 -articles and the Plaintiff's Petition and I-did not see
11 anything mentioning about Martha" Barnett in any of it.

4

5

6

7
..

8

9

",---j 1
I

:

2 lunch .
i \ 3

fi

lJ
! \
I i
i i
L..: I

12

13

14

Q.

A.

Q.

S~ then how would you answer the question?
Okay, if you would repeat _the question then, please.
Okay. Was there anything about the Martha Barnett

15 allegations that led to the lawsuit?( l

III- _

,
i

i I
! -.;

16

17

18

19

20

21

22

A.

Q.

A.

Q.

A.

Q.

-A.

No.

Okay. Now when was that lawsuit filed?

It was-in July of -- August 22nd of 2002.
Are you experiencing any sort of memory problems?
All the time (laughing).

Do you have a problem with your memory?

I -- well, I don't think anything like Alzheimer or
-,,

" ,

23 dementia or anything like that. I don't think I have any more
24 problems than anybody else does with my memory.
25 Q. Now in one of your depositions, particularly the
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1 deposition of October, 2003, do you recall making a statement
2 that you talked to Mr. Keng between January and October of '02?

\ \
, I
.. ! 3 A. ,That ~as in the deposition that -- uh involving

4 the Rodney Reed case; is that correct.

5

6

7

Q.

A.

Q.

Right.

Yeah, I talked to him sometime in that time frame.
Between January and October of '02, that was your

·8· testi mony?·

11 question in a way between January and October of '02 that you
12 had the conversation rather than being specific that you had
13 the conversation oM a certain day, as you testified the. day
14 that involved the conversation at the l~w enforcement?

16 the day. I remember the conversation and I remember the
17 location of the conversation, and I temember that it was
18 associated with the Amanda Sykes murder case that Steve Keng
19 was the defense attorney on.

;1

i.:Jt..

c-J
lJ

1:11-

9

10

15

20

A.

Q.

A.

Q.

Yeah. January and October of 2002.

Let me ask this question. Why would you answer the

I just remember the conversatidn, I don't remember

Now have you gone back and looked at when that Amanda
21 Sykes case was being tried, and are you now able to pinpoint
22 the time of the conversation?

23 A. No. No, I mean, that's sometime between when she was
24 indicted, the case was set·on the docket and the ultimate jury
25 trial. I would surmise, by the affidavit that was filed in
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1 '02, that it was prior to that, and that was, you know,
2 February or March. But I don't -~ as to. specifically a memory
3 of that, no. I mean, that's been four years ago.
4 Q. But you did -- you were able to figure out, based on
5 the case

MS. DETTMER: Your Honor, asked and answered.
THE COURT: I'm going to overrule it, I don't

8 think he's specifically asked that question. Please answer.
9 Q. (By Mr. Overstreet) But you were able to remember it

10 was about a particular case?

16 my mind, was the Amanda Sykes murder trial.

involved in a murder case.

Q\ Was he representing any other defendant during that
period of time?

'. '·1,

'--j,.,
j". I
t. __J

f1
I:" .}

·11.

12

13

14

15

17

A.

A.

Q.

It was -- he was representing a particular defendant

Not to my knowledge, no, sir. That's what sticks in

Have you gone back to check tosee'if he was
18 representing any other defendants at that time?
19

20

A.

Q.

No, sir.

Is it possible that he was representing other
21 defendants at that time?

22

23

24

A.

Q.

A.

In Bastrop County or elsewhere?

In Bastrop County?

I haven't checked to determine whether he has or not,
25 but my memory was that he was there on a particular case and
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1 that being Amanda Sykes.

2 Q. I understand that you've not checked~ but.my question
3 is, is it possible that a criminal defense lawyer, Mr. Keng,
4 could have been representing more defendants or other
5 defendants than Ms. Sykes during that period of time, January
6 to October of 2002?

, ;

7 A. It's possible,· I just don't remember that b~ing the
8 case.

9 Q. Is it possible, then, that the conversation could

1

. I
; .... .1

r~

l.\

10 have taken place while Mr. Keng was representing some other
11 client?

12 A.· Well, he would have" had to have.been there on the
13 Amanda Sykes case and some other client's ca~e, if that were
14 case.

Q. So is your answer, no, it is not impossible; or, no,
it is not possible?

:..:.... \
l~'
i,"
~ .. " ...

15

16

17 A. I just -- thought I answered it. He could have been
18 there on some other case that I don't remember, I just remember
19 the Amanda Sykes case.

20

21

22

23

Q.

"A.

Q.

Did you check the record on the Amanda Sykes cas~?

Did I check the record?

Uh-huh.

MS. DETTMER: Your Honor, I believe this has
24 been asked and ·answered.

25 THE COURT: Sustained.
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1 Q. (By Mr. Overstreet) Was the Amanda Sykes case only

2 pending in 2002?

i : 3

4

"5

A.

Q.

A.

From January to October ..

That's when her case started?

That's -- that's the first s~tting, was Januari 23rd;

6 the next setting was January the 30th; the next setting was

7 2/27; and the next setting was 3/27; and the next setting was

8 5/12; and the next setting was 8/7; and the next setting was

9 8/14; and the next, setting was 10/9; and the jury trial was on

10 10/28 .

11 . Q. Have you made other notes about -- uh -- are you

12 testifying from your memory or are you testifying from

13 something that you recorded?

14 A~· It's in that deposition that you have right there. I

15 just wrote it down from that deposition.

17 today, from that stand, f~om your memory or from those notes

18 that you have?

20 that information from the district clerk's office

1

1
•• 1.

~. .1
~.i

!

16

19

21

Q.

A.

Okay. This is my question. Are you testifying

I'm obviously testifying from the notes because I got

MR. OVERSTREET:" Your Honor, I would like to see

22 the notes.

23

24

25

THE COURT: Sure.

MR. OVERSTREET: 'May I approach the witness?

THE COURT: Yes, sir, you may.
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1 Q. (By Mr. Overstreet) Are these notes -- do they
2 represent your memory recorded or your memory refreshed?
3 A. You know, I never could figure that out in law
4 school. (Laughter) I guess it's from my memory refreshed.
5 Q. But has your memory been refreshed enough to· tell us
6 actually when the conversation took place?
7 A. I'm telling you, it took place sometime between -- on
8 those dates. I can't tell you which date it took place on. I
9 can only surmise that it took place before the time that Keng

10 signed that affidavit, and that would be in February or March.
11 MS. DETTMER: It may be too late now to make my
12 objection.

13
[1
cJ.i_:

L~ 14 Q.

THE COURT: Yes, it is.

(By Mr. Overstreet) And have you read Mr. Keng's
15 affidavit?r-J

l~
16 A. Yes.

Q. And when is this affidavit dated?

A... Wi thout .. 1ooki ng at it I couldn't tell· you...
Q. When did you last look at it?

A.I think it was two days ago.

:...;<...~.\~ -:

l:,

. I,,
~_1

17

18

19

20

21

22

Q.

A.

And you don't remember from two days ago?

I didn't think that was -- you know, I didn't think
23 that was important. No, I didn't remember the date that it was
24 signed.

, 1

25 MS. DETTMER: And, Your Honor, I'm going to
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1 object at this point. We have been allover this territory

2 about what he remembers and the dates ..We·'re just going over

3 stuff that we've already gone over.

6 little hard to follow because I'm trying to figure out if the

7 conversation took place before or after the affidavit.· And

8 uh -- because we may have to call Mr. Keng back to get some

.9 c'l arfttcat ton. I'm just trying to pin the witness down as

10 close as I can between -- and I think --I'm not asking for too

11 much latitude. If he sa~s it could have happened as early as

12 January 23rd of '02 ~r as late as October 9th ~f '02.· I'm just

.13 trying to'pin it down a little bit because the lawsuit was

14 filed in August of '02.

· ,
.: J.

fJ
f'}
l:

('j
[

\·'.-'.'1,-

4

5

15

16

17

THE COURT: All right, let's move on.

MR. OVERSTREET: Well, I guess Mr. Penick is·a

MS. DETTMER: If I may respond, your Honor.

THE COURT: Yes, ma'am.

MS. DETTMER: I believe the witness has answered

,,,..j

'. ~

.18 that question just about.te~ minutes.agowhen he asked that y

19 and I don't want to misstate the record because I know it's

20 been recorded, but I believe my recollection of what the

21 witness testified to was that he testified it was between

22 January and October and obviously Steven Keng's affidavit was

23 -- the particular date in March or April and it had to be

24 before that date that they had the conversation. So I believe

25 he has answered that question.
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2 Let's move on.

· 13

THE COURT: I'm going·to sustain her objection.

4 review in preparation of your testimony today?
:-.,
; I
i . ,

r

3

5

Q.

A.

(By Mr. Overstreet) Now what other materials did you

I thi nk I've a1 ready answered that, the two
" I.;

i
I 6 depositions that -- that -- the pertinent parts of the

7 deposition that I have given against --or for the lawsuit that
8 I brought against the Smithville Times, and the deposition that
9 I gave in this case.· And then .1 read the deposition of Steve

10 Keng ~- I meani the affidavit of Steve Keng, and there was an
11 affidavit of some Vasquez, an investigator for the defense.

13 Sanders (sic)?

0'-1I .j .
;'..

C·1.1:.
1

('.j
I··..

12

14

15

16

Q.

A.

Q.

A.

Did you have a conversation with· your assistant Mr.

About this case?

Yes.

I asked him prior to my deposition in this case as to
\.······'1'r- 17 whether or not he heard the conversation between Steve Keng and

:1
~ - - -:
; .. j .

18 I.

19 Q. No, did you have a conversation about whether Mr.
20 Keng told him or you about Martha Barnett?

21

22

A.

Q.

No:

Did he tell you whether Mr. Keng had a conversation
23 with him about Martha Barnett?

24

25

A. No.

MR. OVERSTREET: Those are all the questi6ns I
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1 have.

I"

2

3

4

5

THE COURT: Thank you.

THE WITNESS: May I have my notes back, please.
MR. OVERSTREET: Yes, sir.

A REDIRECT EXAMINATION
n'
l. "J

6 QUESTIONS BY MS. DETTMER:'

7 Q. Mr. Penick, if I may, I have just a couple of
8 followup questions.

9 When you had your conversation with Mr. Keng and
10 he told you that he had a client who had information about. Mr.
11 Reed's case, he didn't tell you that he had a client who had

13 he had an affidavit from his client, did he?
14 A. No.

15 Q. Okay. And earlier you were asked whether -- why you
16 did not testify previously like you did today in Court, that
17 the day you had the conversation occurred on a specific day,

12 signed an affidavit or he didn't tell you specifically that

18 meaning at the law enforcement center. 'Okay? Your testimony
19 today is not that you ~ecall the date being l,ke, you know,
20 January 2, 2002; that i~ not your testimony today, is it?

22 best I can tell.

24 August 2003 deposition and in your October 2003 deposition,
25 isn't it true that you actually mentioned in both of those

i

1
:J

.' I, I
LJ

21

23

A.

Q.

No, it was sometime between January and October, the

And when you testified previously, both in your



9 A. I don't believe that I did.
10 . a.Okay.

14 deposition, would you review this page for us.
15 MR. OVERSTREET: Can I get a page number?
16 MS. DETTMER: Yes, page 213.
17 a. (By Ms. Dettmer) Specifically starting at line nine.

lJ
:1

" ~.'l

;"\
.• J

11

12

13 a..

-
MS. DETTMER: May I approach?

THE COURT: Sure.

I'm handing you a copy of your August ~003

18 .You don't have to read it, just review it.

19

20

A.

Q.

(Witness complies.) Okay.

Mr. Penick, after reviewing your testimony from that

'.. 1

21 deposition does it refresh your memory as to whether or not you
22 stated during that deposition that the meeting that you
23 recollected had taken place at the law enforcement center?
24

25

A.

a.
Yes.

Okay. No~ turning to your August 2003 deposition do
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1 you recollect whether or not you mentioned in that
2 deposition-- I'm sorry, October 2003, do you recall whether
3 you mentioned during that deposition the place ~here this
4 conversation took place?

5

6

7

8

A.

Q.

A.

Q.

Yes, I did.

Okay, and what did you state during that,deposition?
That it was at the law enforcement center.
Okay., So today is not the first time that you've

9 told this Court or anyone that you recollect it being at the
10 law enforcement center?

13 ~ime span on the articles that'you'filed the lawsuit over
14 occurred, what were those dates?

16 the exact date -- August through December of 2001.

i

!i

:,"\1- .
!.-'

i, ',j(>
"

11

12

15

17

A.

Q.

A.

Q.

No.

And when did the articles -- what were you dates or

August -- I believe August of 2001. I don't remamber .

So the articles that you were basing your lawsuit on
18 appeared in the paper between August of 2001 and December of
19 2001?

20

21

A.

Q.

That's correct.

And that was prior to the issuance of Martha
22 Barnett's affidavjt; is that correct?

23 A. I don't know when Martha Barnett's affidavit was
24 issued. I think it was in March of 2002, but I'm not sure

. 25 about that.
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1

2

3

u
MS. DETTMER; Pass the witness, your Honor.

MR. OVERSTREET: Just a few questions.

A RECROSS EXAMINATION

4 QUESTIONS BY MR. OVERSTREET:·

Q. Why did the conver~ations take··pl.ace at the law

6 enforcement center?

7 A. That's where we held docket call. It was convenient

8 because the prisoners were able to be brought in from the jail.

9 Q. Were you and Mr. Keng the only ones there?

10 A. No. At the time of the conversation, yes. But there

14 enforcement center?

11 was -- we were having' a full docket call and there were, you

12 know, lawyers in and out of the room all the time.

16 way-- .about the Rodney Reed -- part of the conversation, a

17 long part of the conversation·I had with Keng was in the

. 18 Judge~s.office,. just sitting there chatting. But the

19 conversation that I recall about him mentioning that he had a

20 client that knew something about the Rodney Reed case took

21 place when he was leaving the room, either in the hallway or by

22 the door of the office that we were in originally.

23 a. Can you name one person who was present when this

24 conversation took place that we could then call to verify your

;'1

i I
L-.J

i> 1
i i
t.·j

'.',
! I
'.J

. !
i

··-1 .

. ,,

13

15

a.

A.

Where did the conversation take place at the law'

To the best of my' knowledge it was' either in the door

25 version?
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1

2

A. No, that's what I say; there was not anybody in

MR. OVERSTREET: Objection; it's not responsive.

3 I just asked him if he could name one person who was present

4

5

6

A. No.

MR. OVERSTREET: -- to verify his conversation.

THE COURT: He tried to answer you. What did

7 you say again?

THE COURT: He said no.

No.

(By Mr. Overstreet) So it's your word against Mr.

8 A.

9

10 Q.

11 Keng's?

12 A.

13 Q.

14 A.

It looks that way.

And the conversation took place in a public center?

I wouldn't call it public, it's like over here, and

15 the' Judge's office is off from the courtroom. And it's in a

16 it's in an office kind of isolated from the courtroom. It's
i ~'1I.·

L.

.
' j
l~·

21 Q.

22 A.

; 1
23 Q.

17 hard for me to describe but it's similar to the plan here,

18 where the Judge goes out of.t.he courtroom and go.es . into his

19 office. They just had one office and the Judge let us use that

20 office for negotiations.

Where is the law enforcement center?

Where the jail is. It's on Jackson Street.

And so it's your testimony that you and Mr. Keng was

24 in the Judge's office when the conversation took place? Or

25 close to it?



1 A. Part of the conversationi yes, -sir. And the

19 -

2 conversation about Rodney Reed was either in the door as he was

3 leaving or in the hallway.-

4 Q. And no one else was present except you and Mr. Keng?

5 MS. DETTMER: -Asked and -answered.

6 THE COURT: Sustained, but go ahead and answer

7 it just to clarify for us.

8 A. I can't tell-you of anyone that was present. I asked

9 Forrest if he was present and heard the conversation, and

10 that's the only person that I talked to about it. There may

14 you-all may have had?

11 have been other people coming in and-out, but I can't tell you

12 if there were.

16 conversation between Steve Keng and me at the law-enforcement

[j

r·-I
,.J

f1
i .1
I.J

13

15

Q.

A.

So you did ask Forrest about any conversation that

I told you that, that I asked Forrest if he heard the

17 center.

I ! ..
i

18 Q. Now just so the recordi s clear ~ I just -want to make

19 sure. Is it your testimony that while preparing for your

20 October 2003 deposition, once the district attorney's office

21 informed you that Mr. Keng's affidavit was dated in April of

25 of that question, please?

-I
!

I
i I
I~j

,
•• •. 1

22 2002

23

24

A.

and you were informed of that, right?

I'm not sure --

COURT REPORTER: Would you repeat the last part



i . 1

2

A. Yeah, would you repeat the whole question, I -

THE COURT: I think the problem was, Mr.

3 Overstreet, there was a cough and we couldn't hear it up here,

4 so if you'll ·say it again. Thank you.

5 Q. (By Mr. Overstreet) Were you informed, prior to your

6 deposition, of Mr. 'Keng's affidav~t that was dated April of .

7 2002?

Q.. Your October 20Q3 deposi ti on, were you tnf'ormed of:- j

8

9

A. What deposition? Which one?

r'"·" ,
[ j

[J

n
L1

10 Mr. Keng's affidavit that was dated in April of 2002?

11 A.I believe I was info~med of it but I don't think that

12 I saw it, no.

13 Q. And after that time, isn't it true that you

14 researched the records, or researched the court records, or

15 . called the district attorney's office and had somebody look at

16 the records to see when Mr. Keng was present at the cou~thouse.

18.. question was earlier asked and answered as well~·
,,

.,

.,
,
i

17

19

20 Q.

MS. DETTMER: Your Honor, I believe this

THE COURT: Sustained.

(By Mr. Overstreet) Did you take into consideration

21 when you made your affidavit, the date of Mr. Keng's affidavit?

22 A. I have.never made an affidavit.

23 Q. When you gave your testimony regarding dates, did you

24 take into consideration Mr. Keng's affidavit's date?
t
.I 25 A. I don't think that I knew that date until day before
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1 yesterday.

3 be having some memory or recollection problems, but in

4 Defendant's Exhibit Number 4, which is your deposition· of

5 April .... I mean, of October 30th, 2003, I want to bring your

6 attention to page five and I want you to start on line' 13.· And

7 I want you to read it

., ~

I 1

2 Q. Let me refer you back to .... and I know that you may

:" i. ,

iJ

CI·t.,

[]

8

.9

10

11

12

13

. 14

MR. OVERSTREET: May I approach the witness?

THE COURT: Yes, you may .

Q. and then I want you to tell us again whether or

not you took into consideration that affidavit?

MS. DEITMER: Your Honor '. I' m going f'orvob] ect

as asked and answered. In his question he said tell us again.

He has asked this question and it has been answered numerous

15 times.

16 MR. OVERSTREET: 'Well, your Honor, what I'm

17 suggesting is, is that there is a 180 degree conflict in his'

18 . testimony today and that. sworn affidavit .... excuse me, sworn·

19 deposition.

20

21 Next question.

22

THE COURT: It's sustained. Let's move on.

MR. OVERSTREET: Is it my understanding that the

23 Court ·is not going to allow me to impeach the witness with his

24 prior testimony?

25 THE COURT: If you're trying to do that, but I



. 1 believe you're ~skingthe same question and she objected and

2 said asked and answered. Do you have a different question?

3 MR. OVERSTREET: I request the Court to rule on

4 my request to impeach Mr. Penick with his prior sworn

5 testimony;

6 MS. DETTMER: Just to repeat my objection, your·

7 Honor, my objection was asked and answered.

8 THE· COURT: It will be sustained. And you're

9 right, I'm not goi ng to a1.10w it. Move on.

11 record reflect that I object to the Court not allowing me to

12 impeach Mr. Penick with his sworn deposition that is in

13 complete contradiction of his testimony today regarding the

14 affidavit of Mr. Keng. And I would like to introduce

15 Defendant's Exhibit Number 4 as part of the appellate record.

t ~; 1

II
lJ

10

16

17

18

MR. OVERSTREET: All right. Then please let the

A (Defendant's Exhibit No. 4 offered into

evidence.)

THE COURT: Does the State have objections to

;
, I

i. \

19 Number 4? NoW previously -- did you have the whole document

20 marked, because previously you had something that was just a

21 couple of pages? Is that the entire document?

: j
J

22 MR. OVERSTREET: Yes, ma'am.

THE COURT: Okay, thank you. Do you have any

MS. DETTMER: We just want to look at it.
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1

u·
THE COURT: Please check it, that's fine.

2 Tender it to opposing counsel.

3

4

(Counsel reviews offered exhibit.)

MS. DETTMER: Your Honor, we have no objection

5 just as long as it has the stuff he had earlier. We have no

6 objection.

.,!

:!
i. !
1- .. _!

LI

tJ
C.'1I'

tJ

I.]
".,1

7

8

9

10

11 with the

12

13 Honor.

14

15 excused.

16

17

18-

THE COURT : All ri ght, i t shall be admi tted .

(Defendant's Exhibit No. '4 admitted into

evidence.)

MR. OVERSTREET: We have no further' questions

introduction of Defendant's Exhibit Number 4.

MS. DETTMER: I have nothing further, your

THE COURT: You may step down, you may be

(Witness excused from witness stand.)

THE COURT: Who is your next witness?

MS. TANNER: Your Honor, we call RonPo1omski as
,._,1

;:'.j
19 our next witness.

I.
20

21

MR. PENICK: May I be excused?

THE COURT: Yes, you may if you will leave a

22 phone number in case we should need you. Thank you so much.

23

24

25

Okay, we're ready for Mr. Ron Po10mski.

(Witness sworn.)

THE COURT: Please come around here and have a
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; i
i :
i .

r 1 seat. Just made sure you scoot up close enough, you don't have

"2 to speak into the mi c but if you' 11 make sure that it can pi ck "

3 you up, that will be most appreciated.

4

5

6

Go ahead.

MS. TANNER: Thank you, your Honor.

A RYAN POLOMSKI,

7 called as a witness and having first been dUly sworn, testified

8 as follows:

9 DIRECT EXAMINATION

10 "QUESTIONS BY MS. TANNER:

15 name,

MS. TANNER: Sorry.

please.

A. Ryan Polomski. P-o-l-o-m-s-k-i.

Q. And are you a filmmaker?"

COURT REPORTER: Can we get the spelling of his

Would you state your name for the Court, please; sir.

A. It's P, as in Paul, o-l-o-m, as in Mary, s-k-i.

Q. And are you a filmmaker?
....

A. That's one of the things I do.

Q. Okay. And did you recently make a film pertaining to,

Q.

16

17

18

19

20

11

12

13

14

("'!

, !
r :
!I

[I
........1 .

fO')
'" .L~

r.····1L:

21 the Rodney Reed case?
, f
, "j

• i 22 A. I was a part of a me and another partner were

23 involved in making the film." i
I l
. ,

24

25

Q.

A.

And was the film entitled The State versus Reed?

Yes, it was.

.. I,
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7 name of Steven Keng?

o
1 a.Was it a documentary?

2 A. Yes, it was a documentary.

3 a. Did you interview a number of people for that
4 . particular· film? .

5 A.· Yes, I did.

And, specifically, did you interview a man by. theQ.6

r-\
1.:_

8 A. Yes, I did.

9 Q. And did you, yourself, actually interview him?
10 A. Yes, I did.

. 11 a. Did you do that on film?

12 A. .. Video.

13 a. On video, right. It was recorded?
14 A. Yes, it was.

15 Q. And when you were interviewing him on video did you
'16 secretly videotape it or was it quite obvious that it was being
17 . vi deotaped?

18

19

A.

a.
The camera was in the room;

Okay, fair enough. And when you were interviewing

'.•.....:\'
I·

20 people for this particular documentary film, .did you identify
21 yourself as a filmmaker or that you were· working on a film?
22 A. I identified myself -- uh -- depending on what part

. i

i

. \
:. j

23 of the film I'm working on. For the majority of it, or for the
24 first half of it, I was a student at the University of Texas,
25 so I would identify myself as a graduate student at the

\
"

t,· j
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1 University of Texas working on my thesis project.

2 Q. And was your --,did you identify your thesis project

3 as a possible documentar~ film?

7 Q.

8 Mr. Keng?

4

5

6

A.

Q.

A.

Uh -- yes.

Okay.

For the most part, yes.

And did you identify yourself in that fashion with

16 up in my movie -- in our film. yes.-

10 the University of Texas working on my thesis project ·and I was

11 involved in the Master of Fine Arts in Film and Video

12 Production.

14 movie?

I recall identifying myself as a graduate student at

And did your interview with Mr. Keng end up in your

There were small parts of the interview that did endA.

Q.

A.9

15

13

··:~-...·I', ,
r
, .J

'I
"j

r:.1, .

\i
: I

17

18

19

20

Q. In your fil m.

Okay] thank you, sir;

MS. TANNER: No further questions.

A CROSS EXAMINATION

21 QUESTIONS BY MR. MOON:
1

. I
~. I

; \ 22 Q. I just have ~ c6uple questions' for you, Mr. Polomski.

23 Now you only had that one contact with Mr. Keng; is that

24 correct?

25 A. Yes, I believe I had an initial phone call and then
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1 and then that -- and then that, yes. And then we did not
2 speak or communicate afterwards.

3 Q. Right.· So when this film was shown later, publicly,
,

. , 4 you never inform him the film was ever shown; _is that correct?
5

·6

A.

Q.

No, I have not.

And, in fact, when you recorded him you never told'
7 him that you even wanted to make the film p~blic, did you?

9 don't believe we talked about any sort of showings or
10 distributions or screenings or anything like that.

12 didn't even use the word documentary with him; isn't that
13 correct?·

14 A.' I can't recall what I used, whether it was my thesis
15 project. or a documentary fi 1m. Those terms are ki nd of
16 interchangeable, at that point. This is at 'early stages of my
17 student project, so -- uh -- I can't remember exactly what
18 words I used with Steven Keng.

, ,, ,

; ~I

i i
tJ

r.-'1
I~'

[J
1~.".:.jI

L

8

11

19

A.

Q.

Q.

At the time I was working on my thesis project, I

And it's possible, as you said on direct, that you

So it's possible you told him that you were a student
20 working on a thesis project; right? That's possible?
21 A..' Yes, that's possible.

22 Q. Did Mr. Keng sign any papers or documents allowing
23 the use of his image and the release of that to the pUblic?
24 A. I can't remember if Steven Keng signed any release, 1

; I

U

"\
.. _-'

25 documents. I don't know -- I would sometimes bring documents.
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1 and sometimes I wouldn't -- or bring a release, and sometimes I·

2 wouldn't. I can't remember if he did or not.

3 Q. Now you mentioned you had to be here in Court today;

4 right.

5 A. Yes.
el

6 Q. And you were subpoenaed to be here by the attorney

7 generals office; is that right?

8 A. Yes, I was.

9 Q. . And you knew it's reasonable to assume that you
c

10 knew why you were'being called to testify today?

12 to do with somethi~gabout the film.

11

13

14

.15

A.

. Q.

A.

Q.

I didn't know exactly why, but I had a feeling it had

So you knew it was related to the film?

Yes.

And so none of the attorney generals that talked to

16 you or anybody that talked to you to come down never mentioned

175teven Keng in the conversation?

! .. 18- A.· . I did not ~peak with-any of the district attorney

19 folks, directly. I had a legal representative call them after

20 I was subpoenaed and he did-- if I recall correctly, he did

21 mention that they were interested in the fact that Steven Keng

22 was a part of the final film.
i

i
i

23 Q. So you knew when you came down that this.was going. to

24 be related in some way to Steven Keng?

.". ,, ,,

25 A. Yes.
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1 Q. : And di d you go back and look and see if you had any

2 documentation that Mr. Keng had signed?

3

4

5

A. I did not.

MR. MOON: I'll pass the witness.

MS. TANNER: One last question, just for

6 clarification.

7 A REDIRECT EXAMINATION

8 QUESTIONS BY MS. TANNER:

13 in Giddings?

A. Yes, hewas ,

in Giddings; correct?

·A. The last time -- the last time I met him he was.

a.And when you went and talked to him he was a lawyer

MS. TANNER: No objection.

THE COURT: . Leave a phone number where we can

Thank you very much.

(Witness excused from witness stand.)

THE COURT: Next witness, please.

The Steven Keng .that we're talking about is a lawyerQ.

a.· Thank you, sir.

MS. TANNER: No further questions.

THE COURT: Do you have any other questions?

MR~ MOON: Nothing furth~r.

THE COURT: You may step down. May he be

16

17

18

19

20 excused?

21

22

23 reach you.

24

25

14

15

9

10

11

12

, .'

··1
f I

11

[1

[1
fj
l.
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1

2

3

MS. TANNER: The State calls Emanuel Miranda..
(Witness sworn.)

THE COURT: If you will come around here and
4 have a seat right here. If you will scoot up, please, and you
5 don't have to talk directly into the microphone but if you'll
6 just get close enough so-that it will pick you up. Thank you
7 very much.

MS. TANNER: Thank you, your Honor.8

9 A EMANUEL MIRANDA,
10 called as a witness and having first been·duly sworn testified
11 as· follows:

. 12 DIRECT EXAMINATION
13 QUESTIONS BY MS. TANNER:

No ,- I have not.

Are you nervous?

Would you state your name for the Court, please, sir.
Yes, Emanuel Miranda.

And, Emanuel, h~ve you ever testified in Court

No, I'm all right.

Are you okay?

Yeah.

All right. Emanuel, what. do you do for a living?
I'm an investigator for the Attorney General, Post

25 Conviction Division.

14 Q.

15 A.

16 Q.

17 before?

18 - .- A.

19 Q.

20 A.

21 a.
22 A.

·23 Q.

24 A.
l

.J

r··-·j

t\I ,

\1
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o
1 Q. Post Conviction Division. Are you a law enforcement

"2 officer?

3

4

A.

Q.

No, I'm not.

And how long have you been an investigator for the
5 office of the Attorney General in that position?

A. Yes, I have a political science degree from St.
Edward's University.

r.·..·.)I
t.,

6

7

8

9

10

11

12

13

14

A.

Q.

A.

Q.

Q.

A.

Q.

16 months.

16 months?

Yeah.

And did you go to college first? "

Okay. When did you graduate?

December of 2003.

All right. Now, Mr. Miranda, at some point in time

[J. 15 were you asked to look into the issue of newspapers with ·regard
16 to the Rodney Reed case?

; '--1
: ·1
1-:'1
~ j 17

18.

A.

Q.

Yes, I was.

And was that something you were asked to do a long

I

19 time ago or fairly recently?

20

21

22

A.

Q.

A.

Last week,. yes.

And what papers did you look into?

The Bastrop Advertiser, Giddings Times and News, and
,
i. ;

i
23 the Austin American Statesman.

,
.•. j

~ . j

24

25

Q.

A.

And what was your task?

To look for any articles related to the Stacey Stites
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o
1 murder.

2 Q. Okay. And· did you -- from when to when? Did you

·3 have a ballpark of time?

4· A. Yes, I have the exact date written. It was April

5 23rd, 1996 until May 30th of 1998.

6 Q. Basically from the time that Stacey Stites was

7 murdered until --

8

9

10

11

A.

Q.

A.

Q.

The trial.

-- until the bonclusion of Mr. Reed's trial?

Yes.

And wi th regard to looking at the newspapers arti cl es .

12 was there any particular thing that you were charged with in

13 trying to see if it was present or not?

("j
L.

14

15

16

17

A.

Q.

A.

Q.

Yes.

What was that?

A picture of Jimmy Fennell.

And when you were asked to do this were you provided

18 with any sort of documentation prior to going out and looking

19 at the articles?

20 A. Yes, I was.

21 Q. What was that?

22 A. An affidavit.

23 Q. From who?

24 A. Martha Barnett.

25 Q. And did that make reference to Jimmy Fennell in the



o
1 news'paper?

u

6 you indicated the Giddings Times and News. What were the steps

7 that you took to obtain these newspapers?

13 their micro-film so 1 asked for those dates. And it's a weekly

14 paper so there was about four or five different sets of

15 micro-film.

- ,
;

! .

ri
':':...1

r~l
I'
II

2

3

4

5

8

9

10

11

12

16

A.

a.
A.

a.

A.

a.
A.

a.
A.

·0.

The affidavit?

Yes.

Yes, it did.

All right~ Now let's start with the Giddings paper,

1 went directly to the public library.

Where at? What public library?

The Giddings Public Library.

Okay.

And 1 asked for their micro-film, 1 had to go through

Now since it's a weekly paper you just had 52 per

r.··.-'I'I·.. ,
17 year, I take it?

18

19

A.

O.

Yes.

Okay. And did you actually look at every single

20 issue of the Giddings newspapers from April 23rd of 1996 to May

21 30th of 1998?

i I

22

23

A.

O.

Yes. Correct. -I did.

And did you pull everyone of the Giddings Newspapers

24 that included anything with regard to the Stacey Stites murder?

25 A. Yes.



1 Q. Did you pull everyone of the Giddings papers that

34

2 had anything to do with the Rodney Reed t~ialand case?
'. -1

! :
I, .' 3

4

A.

Q.

Yes.

Did you see in there -- if you would have seen a

5 picture of Jimmy Fennell in there would you have pulled that as .

. 6 well?

A. Yes.·;. ;

,'..•. -;
j:-,.;

f.'.-. '1I
\:.'_J

7

8

9

10

11

12

13

Q.

A.

Q.

A.

Q.

A.

Was that part of your previous instructions?

Yes.

Now with regard to the Bastrop paper what did you do?'

I went to directly to the Bastrop Advertiser

To the office of the newspaper?

To the office, and I looked through -- they actually

1.- -\! ,
j
\..

14 have books with every article, newspapers article. I believe

15 their's is twice a week. So I went their's first, from the

16 same dates, and they didn't really have a good copy 'that would

17 print off a good copy so I went to the Bastrop,Public Library

18 .. after that wi th eVerythi ng I had found wi th the dates and I

19 printed them out there.

notebooks or how were they, stored?

A. They were in large -- fairly large books wi~h the

,

, !

20

21

22

Q. So when you saw one in did they just have big

: i

23 newspaper articles.

24 Q. And, again, did you look at every single issue of the

25 Bastrop paper for those days -- for that period of time?



And then you went to the public library and made

1

2

A.

a.

o
Yes.

o

3 copies of those?

'4 A. Correct.

r: -,
).. 1
J'" \

!: .: ;

CJ

[)

f]
L.J .

"jI: f
L.)

5 . a.Okay. And, same thing, were there any pictures of

6 Jimmy Fennell in any of those?

7 A.. No, there were not.

8 a. Did you pull every article that had any reference at

9 all to the Stacey Stites murder or the Rodney Reed murder trial

10 or case?

11 A~ Correct; yes.

12 a. What about the Austin American Statesman, how did you

13 do that?

14 A. For that I went on-line to the Austin American

15 Statesman archives just to get a reference, to pin-point maybe

16 what was out there, and that showed mea couple of articles.

17 From·there I went to the Texas State Archives in Austin, Texas,

18 there on Brazos, and ~ requested their micro-film fro~ the same

19 dates,April the 24th of '96 through May 30th of '98.

: \

l i

. 1
.J

20

21

22

23

24

25

a.
A.

a.
A.

a.
A.

Now that's a daily paper?

Yes, correct~

Did you look at every day's paper?

Yes, that was the one that took the longest.

Okay. That's a lot of papers?

Yes, that's a lot of papers.



1 a.
u

And were you able to pull every story that you.were

2 able to find that had anything to do with the Rodney Reed

3 murder case and the Stacey Stites'murder?

4

5

A.

a.
Yes.

And did you see any pictures of Jimmy Fennell in

6 those?

iYI
'";

ki

7

8

9

10

. A.

Q.

No, I did not .

MS. TANNER: May I approach the witness?

THE COURT: Yes, you may.

(By Ms. Tanner)' I show you, Mr. Miranda, what's been

r..·..·.·].·
L·

11 marked as State's Exhibit 7, 8 and'9 and ask you if you can

12 recognize and identify what's contained in each one of those.

13 A.' . Yes.

17 information that you, yourself, obtained from the Bastrop

18 Advertiser?
r :i.,
!.. 'i

14

15

16

19

20

a.
A.

a.

A.

a.

Number seven, what is that?

This is the Bastrop Advertiser.

Okay, and flip through there, is the packet of

Yes ..

And you put it in that order and you clipped it as it

21 is?

22 A.

I 23 a.i
• !
'••. J

24 contain

Correct; yes.

And based upon the research that you did, does that

every article done by the Bastrop 'paper from the period

25 of time that we've talked about, since -- when Stacey Stites
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1 was killed and until Rodney Reed was sentenced?
2

3

4

5

A.

Q.

A.

Q.

Yes.

Same question with State's Exhibit 8, what was that?
This is the Giddings Times and News.

And did you actually compil~ this group of papers as

i

'I
: !

6 well?

A. Yes, I did.

Q. And does that include every single article that
references this case during that period of time?

A. Yes.

Q. And finally Stat~s Exhibit 9, what is that?
A. This is the Austin American Statesmari ..
Q. Is that a group of papers you compiled as well?
A.- Yes.

Q. And does that reference every -- or is every article
in the Austin American Statesman during that period of time
included-in this packet?

A. Yes.

Q. And that's a packet you put to together yourself?
A. Cor-rect . .

MS. TANNER: ,The State would offer State's
22' Exhibits 7, 8 and 9.

i
; I
l ..;

)
i
!

j

23

24

25

A (State's Exhibit Nos. 7, 8 &9 offered into

eVidence.)

MR. OVERSTREET: We have objections, and --
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o
1 ,well,we know that it's written and it asserts to be something,

2 so it's -- our initial objection would be hearsay, and I assume

3 the prosecution would' say there is some exception~ and so I

4 would like for them to delineate which exception to the hearsay

5 rule that they propose to use and then we'll have' additional

6 objections.

7 MS. TANNER: Judge" we propose the entries of

I
~ _I
:j

n
[J

8 these papers, because they're not offered for the truth of the

9 matter asserted but for the absence of something in there,:

10 particularly to impeach a witness. And, specifically, we would

'11 cite the two cases, the Gilmore case, 666 S.W.2d 136, and the

12 Beltran v~rsus State case, 593 688. Both of which permitted

13 the admission of newspaper articles when they were offered not

14 for the truth of the matter of what's asse~ted in them but for

15 the existence of them and to ,prove some point independent of

16 what's in them.

17 MR. OVERSTREET: Then I guess our objection

') 18 would be,You know,an objection on relevance. But,

19 specifically, if it's not being offered to prove the truth of

20 the matter that's asserted, then if -- are you saying that it,

21 is not hearsay?

22 MS. TANNER: That's exactly right, it's not

23 hearsay, because hearsay by necessity is something that's

24 offered for the truth of the matter asserted and we're offering

25 it for a reason other than that. So, therefore, no, it's not
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1 hearsay.

2 MR. OVERSTREET: Your Honor, we would object.
3 The papers are hearsay, and there is a rule regarding the
4 absence of something and I just want to know if they're
5 offering it under the exception to the hearsay rule as a public
6 record or as a business record so we can make the proper
7 objection.

8 MS. TANNER: We're offering it as·a
9 self-authenticating record under Rule 902, I believe it's 6.

10 And then we're offering it not for truth of the matter asserted
but for the fact that one of their witnesses specifically·
testified that she was able to identify a witness based on what
was in the paper and the fact that it isn't in there is·
relevant.

MR. OVERSTREET: Then· our objection would be
that a proper predicate has not been laid for
self-authentication. And that's the better -- the best

18 evi dence would. be. the ori 9-i nalpapers ~ These are- not-the
19 ·original papers, it's obvious they're copies so there is no
20 authentication that indicates that these are true and correct
21 copies of the originals. So we would object as to an improper
22 foundation and no authentication.

23 MS. TANNER: That goes to weight and not the

- 1

24 admissibility, and they're self-authenticating, which by
25 definition means it doesn't need an authentication.
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u
1 THE COURT: All right. Your objections are duly
2 noted but they are admitted.

3 (State's Exhibit Nos. 7. 8 &9 admitted into
4 record.)

5

6

MS. TANNER: No further questions·.

MR. OVERSTREET: I have just a couple of
7 questions.

8 A CROSS EXAMINATION

9 QUESTIONS BY MR. OVERSTREET: .

14 involving Stacey Stites and Rodney Reed; is that your
15 ·testimony?

Q. You only checked the Austin paper. the Giddings paper
and the Bastrop paper; .is that correct?

16 A.

And you only checked those papers for stories in

Concerning the Stacey Stites murder.

Stacey Stites' murder.

Yes. sir~

Q.

A.

Q.

17

10

11

12

13

;

i
J

\:)
; I

.18 A.. Yes:

19 Q. Okay. Does that mean that you didn't look at the
20 entire paper or you just looked for stories involving those two
21 names?

i
: :,

22

23

A.

Q.

No, I had to look through the entire paper.
And it's your testimony that you looked through the

24 entire paper for each one of those weeks?

25 A. Yes. for those dates.../
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6 A. April 24th of· '96, May 30th of 1998.

7 Q. Would you feel comfortable testifying under oath that

8 a picture of Jimmy Fennell" did not appear in the Giddings paper

.9 prior to April 24th, 1996?

15 under oath that prior to this date at.any time there was no'

16 picture in the paper?

Q. So you couldn't testify as to whether or not his

13 ·1996.

r 'J

I I
i~.J

[1

[:.:.·1t· .

......jI"
! ; ..

~'".:- .
>•. ;..;

10

11

12

14

17

18

A.

Q;

A.

Q.

A.

Prior?

Yes.

Yes, because I did not check prior to April 24th of

So I'm asking you, would you feel comfortable stating

I did not check.

19 picture may have appeared in a March edition in 1996, can you?

20 A. No, .1 can only testify April 24, 1996 to May 30,

, 21 1998.
: J

22 Q. Could you identify Jimmy Fennell from a picture with

23 several individuals in it?

24 A. Yes, sir.

25 Q. And have you had a chance to look at his class
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2

3

4

5

6

7
i.->:
, i

8
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picture from the academy?

A. Yes, sir, I have seen it.

Q. And was he pointed out to you in that picture?
A. Yes.

Q. Is it possible that a picture of Jimmy Fennell coold
have appeared in a paper other than the Bastrop'or Giddings
paper, during this period of time?

A. I'm sure it's possible. I mean, it's -- you know
9 it's not

Q. What are you the other -- uh -- towns in Bastrop
County that have newspapers?

!, ,
L' J

[•..... ]
.1
I

t.-_J

i"1
Lei

10

11

12

13

14

A.

Q.

A.

I do not know.

But you only checked Austin, Bas~rop and Giddings? .
Specifically I was asked Bastrop Advertiser, the

il
{".. i

!.·.I

;

: i
~ - ...\

15 Giddings Times and News and the Austin American Statesman.
16 Q. Did you check the Smithville Times?
17 A. No, si r , I did not.

t8 Q. Did you check the Bryan/College Stat ion paper?
19 A. No, I did not.

20 Q. Did you check the Austin Chronicle?
21 A. No, I did not.

22 MR. OVERSTREET: No future questions.
23 A REDIRECT EXAMINATION
24 QUESTIONS BY MS. TANNER:

!
( i
~.J 25 Q. Any reason why the Giddings paper was -- or was the
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.1 Giddings paper particularly significant?

2 A. Yes, it was very signlficant because that is what is

3 stated in the affidavit of Martha Barnett.

4 Q.

5 A.

6

7

8

9

10

11

12 Derzarn.

13

14

And that's where you saw it?

Yes, she stated it.

MS. TANNER: No further questions.

·MR. OVERSTREET: We have no further questions.

THE COURT: Thank you, sir, ·you may step down.

(Witness excused from witness stand.)

THE COURT: Your next witness?

MS. TANNER: The State calls Christopher

(Witness sworn.)

THE COURT: Thank you, sir. If you will come

Fl
LJ

..

15 around and have a seat right up here, and be sure you sit up

16 close enough to the microphone. You don't have to speak. into,

17 just sit close enough to where it will pick you up .

18

19

20

. You may proceed;

MS. TANNER: Thank you, your Honor.

A CHRISTOPHER DEZARN,

21 called as a witness and having first been duly sworn, testified

22 as follows:

23 DIRECT EXAMINATION

24 QUESTIONS BY MS. TANNER:

25 Q. Would you state your name for the Court, please, sir?·
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COURT REPORTER: Can we get the spelling?

. MS. TANNER: Dh, I'm sorry.

A. D-e-z-a-r-n.

A. Chris Dezarn.

Q. And how are you employed?

A. As an investigator with the Bastrop County Sheriff's

7 Office.

8 Q. And how long have you worked for the Bastrop County

9 Sheriff's Office?

1

2

3

4

5

i~1 6,.. '

14 A. .Since '95.

15 Q. And where did you attend the academy to become'a

16 peace officer? .

[]

[]

r-l

f. :.·.·..·•..1)!.

, i
t • ~

10

11

12

13

17

18

19

20

21

22

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Just ovei four years.

And.are you a licensed peace officers?

Yes, ma'am.

How long have you been licensed?

Here in Bastrop.

And is that commonly known as the CAPeD class?

Yes, ma'am.

And you said that was in 1995?

Yes, ma'am.

And what law enforcement certification do you have at

23 this point in your career?

24 A. I currently hold an advanced certification with

25 TClEOSE.
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1 Q. And how does TClEOSE work? What are the~ sort of,
2 steps in your certification?

i i 3 A. It goes from basic,intermediate, advanced and then
4 master.

5

6

7

Q.

A.

Q.

And CAPCO got you which one?

Basic.

Now were you in a class with -- at the CAPCO Academy
8 with Jimmy Fennell and some other people?

11 Approximately.

A.' That was an eveni ng c1 ass.

Q. And was i~ most days of the week?

A. I think it was Monday through Thursday and every

f".'1
i j
r I

L j

[]

r-JI-

l.

r~·_l
I
L"

9

10

12

13

14

15

16

A.

Q.

A.

Q.

Yes, ma'am.

And how long did that academy class last?

Six or seven months.

And was that d~ytime or night?

['
I-I
I',
: ~ . 1

Ii .."
! '!

17 other Saturday.

18 - Q. - -- And approxt mate1y how many hours is the CAPCO- c1 ass,
19 do you know, or do you remember?

20 A. At that time I believe it was 560, something like
21 that.

22 Q. Now with regard to your class when you-all were in
23 classroom work, did you-all have assigned seats?

; i
; I

!,j

i :
:... !

24

25

A.

Q.

Yes, ma'am.

And how was your assignment made? Was it based on
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1 so~ethi~g in particular?

.:: .1
i ;
, J

\: !

2

3

4

A.

Q.

A.

I believe it was alphabetical.·

And do you recall who sat next to you?

I don't recall who sat on my right but to my left was
5 Jimmy Fennell.

6 Q. So Jimmy Fennell was to your left. So would that
7 have made you sitting to his. right?

8

9

A.

Q.

Yes, ma'am.

Okay. So' you next to Jimmy Fennell all the way
10 through class?

. .'13 were going to the CAPCO class? Where were you working during
14 the day?

16 will, for the Austin School District Police Department, as a
17 dispatcher .

.18· Q•. 'All right. So you were going to school all evening
19 and working the over-night shift and I guess you were sleeping
20 during the day?

[]

[l

n
", ',1,.

~'_J

11

12

15

A.

Q.

A.

Yes, ma'am.

And where were you employed at the time that you-all

At that time I worked the mid-night· shift, if you

21 A. Pretty much.
.!

22 Q. Now throughout the course of that class did you also
..• J

.' i 23 come to know an individual by the name of Mary Best?
,
i
"

24 A. Yes, I did.

25 Q. " And where did she sit in relation to you-guys?
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1

2

A.

Q.

I don't remember.

Just alphabetically speaking she would have been·--

47

3 being a "B", she would have been before you or after you?
4 A. Before me.

5 Q. And did you hang out with Mary Best or were you
6 friends with her.or anything like that?

7

8

. A.

Q.

Not particularly .

And did you spend a good bit of time during the,.

9 academy with Jimmy Fennell?

12 ask you, did you ever have a conversation with Jimmy Fennell in
13 which he made any sort of comment, whether serious or jok"fng,
14 that if he caught his girlfriend cheating on him he would
15 strangle her?

\.j.

V.l
1.1

i..JI·.I
L...·

10

11

16

17

A.

Q.

A.

Q.

Yes.

Now throughout the course of the academy, I want to

No, I didn't.

Do you .think you would remember that if you heard him
18 say that?

19

20

A.

Q.

I would think so.

Did you hear him ever say anything along the lines of
21 the fact that if he did that he would use a belt?
22

23

A.

Q.

No, I didn't.

Did you ever hear him have a conversation with Mary
24 Best in that regard?

25 A. No, ma'am, I did not.
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1 Throughout the time you were in the academy, did you

2 ever witness Jimmy Fennell to talk abusively about his

3 girlfriend or to his girlfriend or negatively about or to his

4 girlfriend in any way?

5

6

A.

Q.

No, ma'am, not that 1 can recall.

And was that something you probably would remember if

7 it had happened?

8

9

A.

Q.

Yes, ma'am.

And you're currently an advanced peace officer;

10 correct?

16 ~hat affect, that he might strangle his girlfriend~ and then

17 what happened, happened, that we know his'girlfriend was

18 murdered, what would you have done with that information?

19 A. 'I would·have reported what 1 heard.

[]

F]
l ~ I

.,

11

12

13

14

15

20

21

22

A.

Q.

you not?

A.

Q.

Q.

A.

Q.

Yes, ma'am.

And you were friends with Jimmy in the academy, were

Yes, ma'am.

Had he said something to you, or that you heard to

Even though he's your friend?

Yes, ma'am.

Do you feel like you would have a duty to do that?

23 A. Absolutely.

24 Q. Any question in your mind?

25 A.. None at all.
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1

2

3

4

5

o u
C.. Thank you, sir.

MS. TANNER: No further questions.
THE COURT: Cross?

MS. SMAllEY: I have a couple of questions.
A CROSS EXAMINATION

49

6 QUESTIONS BY MS; SMAllEY:
7 Q.' I have just a couple bf questions for you, sir.
8 A. Yes, ma'am.
9C. In your affidavit you indicate that you were friends'

10 with a group of people that used to hang out in the parking,,
t··. 11

12

13

lot; is that right?

A. . Yes, ma'am.

C. Now I'm not totally clear so I'm just going to ask a
14 couple of questions about that. When you described this group
15 of fri ends that hung out' in the parki ng lot, you're t al ki ng
16 about the pa~king lot tif the place where you attended these
17 classes on a ~egular bases; is that right?

r--\

1I
t; ~ I

18

19

A.

Q.

That's correct.

Okay. Not all of your training exercises happened
20 there, though, did they?
21 A. No, ma'am.

22 Q. Okay. Do you remember when Mary B~st hurt her hand?
23 A. No, I don't.
24 Q. You weren't a part of that exercise?
25 A. I was but I don't remember it.
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1 Q. Was that exercise held at the regularly scheduled
2 'class?:

'3

4

A. I'm sorry, can you repeat?

Q. ·You just testified that the CAPCO classes were held,
5 typic~lly, at a particular building; correct?

Q. Oka~. And so at the sheriff's office this group of
people you used to hang out with in the parking lot, that's the

6

7

8

A. That's correct, they were at the sheriff's office.

9 location you were talking about; correct?

12 were not always conducted at the sheriff's office?

that Mary Best hurt her hand; is that your testimony?
A. Yes, ma'am, I don't remember. I know that she did

because I remember her with a cast, but I don't remember when

" I
I I
l J

rj'
L

F-l1:·:
, .

'-

('······1I
I

t.:;

10

11

13

14

15

16

17

A.

Q.

A.

Q.

Yes, ma 'am.'

Okay. And 'you had training exercises, however, that

That's correct.

Okay. Now you remember -- you don't remember the day

18 she hurt it.

19 Q. Okay, so you remember that it was at a training
20 exercise?

i
i

:.. ')

21

22

A.

Q.

No, ma'am.

Okay. So her testimony, that the training exercise
23 that was at a different location, you can't speak to that, can
24 you?

25 A. No, ma'am.
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l .. .7 1 Q. Okay. You have no idea about whether she was in the

2 parking lot and had a confrontation with Jimmy that day, would

3 you?

4

5

A.

Q.

No, ma'am.

Okay. As a part of your training, sir, do you have

6 to deal with .police conduct type issu~s?

.r .

7

8

A.

Q.

As. far as?

For example, how to handle confrontational

9 situations?

10 A.. Well, sure, it's part of the standard training, I

11 gu~ss~ if you will.

13 for m~?

L1

12

14

Q.

A.

Would you describe some of those different situations

That took place in class or that we were instructed

'·.. ·'.····:l1".
15 on?

16 Q. Yes.
;·1

;
17 A. Just how to de-escalate situations between two

18 . parties, .or trying to use ~~ we.received rudimentary

19 instructions on verbal judo and stuff like that.

20 Q. Well, just explain it to me a little more, I'm not

21 familiar with the exercises, just so I can understand.

24 de-escalating exercises, what does that mean?

i
. i,

[
.. )

22

23

25

A.

Q.

A.

I don't understand what you're asking me.

What sort of -- when you say you went through

Well, I can't give you the specifics, it's .just stuff
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u
1 that the instructor trains us on in class. Not making a

2 situation any worse than it is; trying to calm people down,

3 using ~ calming voice, a calming tone. I can~t give you

4 specifics.

6 they interactive? In other words, did you have open

7 discussions in the class?, ,. ,
! .o<j

5

8

9

a.

A.

a.

Okay. And as a part of that -- those exercises, were

It's possible. I can't remember.

You don't remember whether it was just the instructor

10 talking the whole time or whether other' people or other of your

11 classmates may have spoken during these exercises?

13 don't remembet participating in that.

rl
i "
r
l.:J

fl';,",l
. J

12

14

A.

a.

There may have been some class participation but I

Okay, so you don't know whether you participated in

1,-,",:,1l,
t ..

15 these sorts of -- in the class discussions during these

16 exercises but there was participation; is that correct?

A REDIRECT EXAMINATION

. a. .Okay. I have no further questions for you, sir.

17

1a

19

A. Yes, ma'am.

20 QUESTIONS BY MS. TANNER:

. i
!
,

21

22

a. During these interactive exchanges that you-all would

go through, did you ever see Jimmy Fennell get into a

25 A. I don't believe so. I don't know.
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Q. Certainly nothing that stood out in your mind?

; .. ';

j. -r
I '
1.\

1

2

3

4

A. No, ma'am.

MS. TANNER: No further .questions.

RECROSS EXAMINATION;'-"1
j ~

5 QUESTIONS BY MS. SMALLEY:

6 Q. Sir, you testified earlier that you sat next to Jimmy

[J

1,(,'1
I'
':.....-

7 Fennell; is that correct?

8 A. Yes, ma'am.

9 Q. Now when you would attend classes, did you remain in
10 your seat through the entire class?

11 A. No, we had breaks and were allowed 1:0 get up.
12 Q. Okay. Were you with Jimmy during all of the breaks?
13 A. That's doubtful.

14 Q. Sir, did you ever hear Jimmy say he would harm St"acey
15 Stites if he found "out she was dating a black man?
16

17

A. No, rna' am .

Q.Did you ever talk to an investigator about that
18 statement?

19 A. Do you mean after the trial or --
20 Q. Yes.

21 A. Maybe. Possibly. I don't remember. You would know
22 more than I , I don't remember.

23 Q. Well, you had the conversation, si r.
'24 A. Okay. I don't remember who with.
25 Q. Okay. So you did have a conversation with someone
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1 about ·the fact that Jimmy made the statement; is that correct?
2

3

4 you?

5

A.

a.

A.

I don't remember if he made that statement or not.
But you remember talking to someone about that, don't

If you could tell me the investigator's name I might
6be able to remember.

7 Q. Okay. You don't remember his name but you remember
8 discussing with an investigator the fact that Jimmy had said
9 that if he found out that his girlfriend was dating a blackman

10 he would harm her; isn't that correct?

13 what your testimony is.

"-.'j

II,_.J 11

12

14

A.

Q.

A.

I don't remember Jimmy saying that.

No, you don't remember the investigator's name is

I don't remember his name and I don't remember
r·~l

[oj
15 testifying or making a statement to that affect. I don't
16 remember.

(] .
'_J

17 Q. Okay, just so we're clear, beca~se you're a little

i, ,
<;:.}

18 allover the map here. You do remember speaking to an
19 investigator about whether Jimmy made the statement that he
20 would harm his girlfriend if he found out she was dating a
21 black man; isn't that correct?

22 A. I don't remember speaking to an investigator about
23 whether Jimmy would harm his girlfriend or not. If I had the
24 affidavit and could review it I could give you more
25 information, but I just don't remember. So I don't want to say
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1 . that I, you know, said something when I don't know if I did or

2 didn't.

3 Q. .50 as of today you"re unclear?

4 A. Yes, ma'am.

5 Q•. Okay.

6 MS. SMALLEY: No further questions.

7 /I. REDIRECT EXAMINATION

8 . QUESTIONS BY MS. TANNER:

9 Q. Let 'me see if I can ask it very simply. Did you ever

10 hear Jimmy Fennell say that he' would harm his girlfriend if he

11 ever caught her datirig a black man?

12

13

A.

Q.

No, ma'am~

Do you think, in light of everything that's happened

14 over the years, that if you heard Jimmy Fennell say something

f".·]
l

15

16

17

like that, that would be something you would remember?

A. Yes, rna' am .

Q. .50 if anybodx ever came to ask you that, and they

.1

,
•• 1

18 "said, "sir, did Jimmy Fennell tell you or did you hear Jimmy

19 Fennell say that he would harm his girlfriend," what would your

20 response have been then?

21 A. Yes.

22 Q. Yes, that you did hear that or --

23 A.· Yes, that I did hear that.

24 Q. Wait, we're --

25 A. You're asking me if I had heard that? If I had heard



o u
bo

him say that?

a. Yes.

A. And they came and asked me, then I would say, yes, I.

4 heard· Jimmy say that.

5 a. You did hear Jimmy say that?

r-~ 1,

2

( I
3! J

6 A. Well, I

7 a.. Okay, I am completely confused. If you had heard it

8 you would tell those investigators, yes, you had heard it?

ii
Ij
t.

9 A. Absolutely:

10 a. That's what you're saying?

11 A. Yes, rna "am ,

12 a. Okay. I'm sorry I got confused. Did you in fact

13 ever hear him say that?

Q. All right.'

A RECROSS EXAMINATION

lj
I ,
U 14

15

16

A. No, I 'did not.

17 QUESTIONS BY MS. SMALLEY:

THE COURT: Wai t a mi nute ,I wasn't heari ng you. .

A. Yes, ma'am.

18

19

.20

a. SO.in light of_the inaudible

21 But did you pass the witness?

22

23

24

MS. SMALLEY: Oh, I'm sorry.

MS. TANNER: I'll pass the witness.

THE COURT: I need y'all to do me a favor.
I

, t 25 There's a lot of talk out there. You know my lovely. little
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1 rule here· is no talking out in the audience'so let's remember
2 that. I can't "hear the 1awyers when they're objecting if

r--J

3 there's talking out in the gallery, so let's not talk.
Ii
i. :

4 Understood? Thank you.

5 Now, did you pass the witness, ma'am?
6

7

MS. TANNER: I will pass the witness.

A RECROSS EXAMINATION
8 QUESTIONS BY MS. SMALLEY:

10 investigator?
:"1

lJ

9

11

Q.

A.

Did you ever have a conversations with an

Yes, ma'am.

12 Q.. And were you asked whether you heard Jimmy Fennell
13 say that he would harm his girlfriend if he caughth,er cheating
14 or dating a black man?

[0]
15 . A.

16 review?

I don't remember. Do you have the affidavit I can

:"'1
LJ 17 Q. Do you remember any of the questions the investigator

18 asked you?

19 A.No, ma'am.

20 Q. How long was the conversation?
21 A. I don't know.

Q. When was the conversation?22

23 "A. I don't know that either. I'm sorry.
24 a.Was it six months ago?

25 A. Which investigator are you referring to?



So you've talked to more than one investigator?

MS. TANNER: . Judge, I'm going to object to this

1

2

Q.
o o

~-~

.. i 3 as improper impeachment. The rule requires that if they want

4 to ask him if he had a ·conversation to confront him with

5 whatever it is, with the person, the time, the day or

·6 something. I mean, they're playing guessing games here with·

7 this witness.

8 MS. SMALLEY: Your Honor, I'm simply .following up

9 with his admission that he spoke with an investigator. He has

10 some foggy memory about that so.I'm trying to clarify his

11 memory. This will not go on much longer.

13 to do that, that I want you to name specifically who you're

14 talking about so that he might be able to answer your question.

n
rj·
t~.

(1
I •

ld

8
[...:,
~. .~

'~.J

12

15

16

17

18

19

Q.

A.

Q.

A.

Q.

THE COURT: And I would ask that if you're going

Do you remember a Mr. Ulney.

Ulney?

Uh-huh.

The name doesn't ring a bell.

Could he have been one of the investigatdrs that

20 talked to you?

24 QUESTIONS BY MS. TANNER:

A REDIRECT EXAMINATION

It's possible but I don't remember the name.
I

. I

.. J

21

22

23

A.

M. SMALLEY: No further questions.

1
:J 25 Q. And whoever you were talked to -- by the way, you
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·1 were talked to by· an attorney general investigator fairly

2 recently; correct?

3

4

A.

Q.

Yes, ma'am.·

And that was in relation to the allegations made by·

5 Mary Best; correct?

6

7

A.

Q.

Yes, ma'am.

And whoever you may have talked to, did you ever hear

8 Jimmy Fennell say that he would hurt his girlfriend if he

9 caught her cheating on him with a black man?

No, ma'~m; I did not.

Q. All right.

MS. TANNER: No further questions.

THE COURT: Anything else?

M. SMALLEY: No further questions.

THE COURT: Okay, s;r,.you may step down.

(Witness excused from witness stand.)

THE COURT: Your next witness, please.

MS. TANNER:· TheS1;ate calls Missy Wolfe.

(Witness sworn.)·

THE COURT: Ma'am, come around here and have a

A.

Scoot up to the microphone,· and you don't have to talk

22 right into it but make sure you're close enough that it will

23 pick up your voice.

10

11

12

13

14

15

16

17

.18

19

20

21 seat.

, '
i !

~ i
.. ~

'-.-1
II
~ ..- I

24

25

You may proceed.

MS. TANNER: Thank you, your Honor.
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1 1\ MISSY WOLFE,

j \
i i

2 call-ed as a witnes& and having first been duly sworn, testified
3 as follows:

-,
~ \ 4 DIRECT EXAMINATION

5 QUESTIONS BY MS. TANNER:

, .~-"\
l'"'(

I ;
t....J

-6

7

8

9

Q.

A.

Q.

A.

Would you state your name for the Court. please?
Missy Wolfe.

How ar~ you employed?

I'm a sergeant investigator with the Texas -Attorney

i'Ji
t.

10 Gen~rals Office assigned to the Crimi~al Law Enforcement
11 Division.

14 A. Approximately 11 years.

15 -Q. And are you a certified peace officer?
16 A. Yes, ma'am.

17 Q. And what level certification do you have?
18 A. I carry my master peace officer license.
19 Q. And are you an investigator who has worked on behalf

[J
(}
L

[1
,~.J

12

_13

Q. And how lon-g have you worked at the Texas Attorney
Generals Office?

20 of the State- of Texas in the case of The State of Texas versus
21 Rodney Reed?

22

23

A.

Q.

Yes, ma'am.

And did you work on the case prior to Mr. Reed's
24 trial?

25 A. Yes, ma'am, I did.
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1

2

3

Q.

A.

Q.

And have you worked on it since his trial?

Yes. ma'am.

I want to ask you. first of all. if at any point in

4 time did you take ~ written statement from a lady by the name

5 of Elizabeth Keehner?

6

7

8

A.

Q.

A~

Yes. ma'am.

And Mrs. Keehner is

I think it's Miss K.

does she have a nickname?

9 Q. And what does she do for a living?

10 A. I think a bail bond agency.

12 from Ms. Keehner?

16 . questions calls for a narrative answer. and a narrative answer.

17 of course. wouldn't give us an opportunity to object to

18 something as it goes along. And so we would ask that it be

19 question and answer and not call for a narrative. "How did it

20 come to pass." could go on for days and days. So I'm going to

21 object that the question itself calls for'a narrative answer.

23 your objection and overrule it and instruct the witness to

24 please keep it

'i
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L.:.J
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11

13

14 of

15

22

25

Q.

A.

A.

Now how did it come to pass that you took a statement

I received information that she. might have evidence

MR. OVERSTREET: I'm going to object because the

THE COURT: All right. and I'm going to note

the answer directly to the question.

Can you repeat the question?



(By Ms. Tanner) Sure. What transpired that caused1 a.
o u
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2 you to end up taking a statem~nt from Ms. Keehner?

3 A. I received information that she could possibly have

4 information relevant to the case.

5 a. And who did you receive that information from?

6 A. Charles Penick.

7 a. And did you receive it from him directly or through

8 someone else?

9 A. Directly, and with you standing there.

10 a. And did he --

11 , MR. -OVERSTREET: Your Honor, we're going to

12 object again. This testimony is outside the scope of what the

13 Court of Criminal Appeals has asked the Court-to do. This

14 regards an affidavit, it appears so far, that it's not

15 re~arding Barnett or Kengand, i.e., submitted under seal, so

16 we would object.
[I
,."j

'. : 17 MS. TANNER: Judge, if I may respond. This is a

," I

:~ -.;

': .

18 direct response to Mr. Keng's.testimony that he was blown off

19 by Charles Penick prior to trial, that he didn't want to hear

20 anything about exculpatory evidence. I'm not going to get into

21 the substance of the affidavit or what was given in the

22 affidavit but simply the mere fact that Mr. Penick is the one

23 who sent this investigator to obtain, and what turned out to

24 be, an exculpatory statement from the witness during the middle

25 of trial, which is completely contrary to what Mr. Keng has
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1 shared to this Court. It's for that purpose alone.

\ i

\ !

·2

3

4

MR. OVERSTREET: Is it the Rodney Reed trial?
MS. TANNER: Yes.

·MR. OVERSTREET: And does it relate to the four
5 affidavits that the Court of Criminal Appeals has instructed
6 this Court to take evidence on?

7 MS. TANNER: It re'l ates directly to Mr. Keng's
8 affidavit and Mr. Keng's testimony before this Court.
9 MR. OVERSTREET: Your Honor, we're gOlng to

r-j .

LJ

10 object that everything, of course, that the defense has tried
11 to present is related to those affidavits. The Court has
12 consistently s~id that unl~ss it involved directlY the four.
13 corners of those affidavits -- ~h -- so we object.

'·-1; .

\
I., ..•

14 THE COURT: And I'm going to ask that you please

r: \
\ ..

i 'I..

15 not characterize what the Court has said. I don't believe at.
16 any time I've referred to the four corners of the affidavit, I
17 said I'm going to follow the instructions from· the Court of
18 Criminal Appeal_s._ So if you will please not try to --
19 MR. OVERSTREET: I understand the Court's

: -i
L...l

!
!,

20 instructions; but, I think that we have operated, based on our
21 understanding of what the Cburt has said, and we can be--in
22 error about what the Court has said, but I think we're entitled
23 to say it.

24 THE COURT: You're right, and now let me tell
25 you what I'm going to do. If this testimony rel~tes to the
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1 Keng affidavit then it shall be allowed, but I do not believe
2 I've heard enough yet to determine whether or not it relates 'to
3 Mr. Steve Keng's affidavit. So at this time I'll overrule your'
4 objection and we'll move on.

7 reconsider its ruling as to our expert witnesses, as well as
"

8 the other witnesses in which the Court did not allow to testify,
9 before Court, yesterday and today.

5

6

10

Thank you very much.

MR. OVERSTREET: And we would ask the Court to

THE COURT: And my ruling stands as a given. So
11 that would be denied.

14 told you directly that he had been contacted by Ms. Keehner?

LJ
1"-1'
\'

12

13 Q.

You may proceed.

(By Ms. Tanner) Now you indicated that, Mr. Penick

15

16

A. Yes, ma'am.

Q. And did you, in response to that, go and take a

i
, I, .s

';

17 statement from Ms. Keehner?

18 A. Y~s, ma'am.

19 Q. Did you do it right away or did you wait a while?
20 A. Right away. '

21 Q. Same day?

22 A. That day.

23 Q. And did you end up taking a written or recorded
24 statement?

25 A. Written.
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1 .Q. And did you turn that over to the defense?

2 A. Yes, ma'am.

3 Q. In that statement, w.ithout going into what was said,

4 was it exculpatory in nature as it related to Rodney Reed?

! :

5

6

7

8

9

A.

Q~

.' Q.

Yes, ma'am.

And

MS. TANNER: May'I approach the witness?

THE COURT: Yes, ma'am.

(By Ms. Tanner) . Do you recall the date of the

·10 statement that Ms. Keehner gave to you?

11

'12

13

14

15

16

A.

Q.

A.

Q.

A.

Q.

Not the exact date, no, ma'am.

Is.it on the face of the statement?

Yes, ma'am.

Would that hel~ refresh your memory?

Yes, ma'am.

What was the date that you took the statement from

17 Ms. Keehner?

18 A. April 3rd, 1998.

19Q. And in the cont~xt of the Rodney Reed trial, what was

20 going on around April 3rd of 1998?

21

22

A.

Q.

I believe we were still in jury selection.

Okay. So the trial was not finished and it was still

23 progressing?

24

25

A.

Q.

Yes, ma'am.

From the instructions that you had from Mr .. Penick,
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r- 1 would you characterize him as having blown off Miss K or was he

2 interested in the i nformati on that she provided?
i" 3 MR. OVERSTREET: Your Honor, our objection is

4 that this entire line of testimony is improper bolstering of

f ,

. .' ~

"i"

I

5 their witness Mr. Penick. And so we would object to this

6 entire line of questioning and ask that the entire testimony be

7 stricken from the record.

8 MS. TANNER: Mr. Penick.has already testified to

9 the first half of this, this is simply to follow up on it. I

10 mean, .it goes directly to rebut Mr. Keng's testimony about

11 being -- about the way Mr~ Penick treated him prior to trial.

12 I think it goes directly to rebut and to contradict that.

14 don't believe -- when we cross-examined Mr. Penick, we didn't

15 cross-examine him, or att~mpt to impeach him, as to how he

16 treated that other allegation. In fact, we asked no questions

17 of him on cross-examination. So the State can't even allege

18 that we somehow impeached or impugned or talked about his

19 conduct regarding that situation. ·And so this is simply

20 bolstering of Mr. Penick's te~timony and we object to it.

10

. '

il
L.!

13 MR. OVERSTREET: And if you recall the record, I

21 THE COURT: Duly noted; overruled. Move on.

22 Q. (By Ms. Tanner) Due ~o the instructions that you

23 received from Mr. Penick, did it appear to you that he was

24 blowing off Ms. Keehner, a woman who was giving him -- a woman

25 who had exculpatory information?
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1

2

A.

a.
No, ma'am, not at all.

In the time that you worked on the Rodney Reed case

3 as an investigator, did you work directly with Mr. Penick?

4

5

A.

a.
Yes, ma'am.

Did you, in the time that you worked with hi~, all

6 the way before trial, during jury selection, guilt/innocence,

7 and punishment, did you ever hear Mr. Penick express with'

8 regard to evidence an attitude that we've got everything we

9 need?

12 about an affidavit given by a woman named Mary Blackwell? .\i
I i
L:J

lj

10

11

13

14

A.

a.

A.

. a.

No, ma'am.

Now recently did you have an opportunity to learn

Yes, ma'am, I did.

As a result of learning about that affidavit, did you

11
[j

15 obtain a copy of the roster of the CAPCO, as you call it, 'class

16 that Ms. Blackwell and Mr. Fennell were in? .

17

18

A. Yes, ma'am, I did.

a. And is that -- and for purposes of identification,

'," ;

19 State's Exhibit Number 6, is that a copy of the roster that you.

20 obtained?

21

22

A.

a.
Yes, ma'am.

And did you actually obtain. this roster from well,'

23 who did you obtain it from?

24

25

A.

a.
The chief instructor, at the time, of the academy~

And once you got the roster, did you endeavor to
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1 speak with the individuals in that class?

4 Jimmy Fennell ·and Mary Best were bot~ a part of?

5 A.· Twerrty-rrine .

6 Q. And 'how many of the individuals -- did you end up

7 speaking to the individuals in that class?

12 person that was in that class?

,.,-\

1~. !
l.: '.._~

,- j
L:
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I~j
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2

3

8

9

10

11

13

14

15

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Yes, ma'am, I· did.

How many individuals were in that CAPCO class that

We contacted all 29.

And did you actually interview all 29?

Yes, ma'am, myself. and Jeff Yarborough.

Did you take formal statements from every single

Yes, ma'am, with the .exception of two ..

Okay, and who were those two?

Mary Blackwell and Jimmy Fennell.

Did you interview Jimmy Fennell?

Yes, ma'am, I did.

And· did you .tntervtew Mary Blackwell?

I did not.

Old you attempt to do so?

Yes, Investigator Yarborough did. We scheduled an

22 appointment with her --

23 MR. OVERSTREET: Objection, your Honor, the

24 question -- the answer is not responsive.

25 MS. TANNER: I can ask another question.
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f·'·, 1

2 Q.

THE COURT: Sustained. Ask"another question.
(By Ms. Tanner) Did you work on this task alone or

, ,
; i 3 with someone else?

4 A. With someone else to a very small degree.
5 Q. And who was that?

6A. Jeff Yarborough.

7 Q. And who is Jeff Yarborough?

8 A. He's an investigator in my.division, in the criminal
9 law enforcement division.

11 take statements, whether it be an affidavit ora tape recorded
12 statement from every single person that attended that class to
13 the end with Jimmy Fennell and Mary Best?

>1
i .J'I.e: .

LJ

n

10 Q.

A.

And with regard to the people" in this class, did you

Yes.

,'1

"IJ
15 Q.. And break it down for me, how many were affidavits
16 and how many were of some other form?
17 A. Twenty-two were sworn, motorized affidavits and five
18 tape-recorded ~tatement.

19 Q. And why did you get tape recorded statements on five
20 of them?

21 A. There were a few individuals who were out of state
22 and I just didn't have time to get to where they were at.
23 Q. And.with regard to your workin~ with these folks, did

;

j
j

24 you find any corroboration or anyone who could corroborate Mary
25 Best with regard to what she said she heard Jimmy Fennell say?
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;, 1 MR. OVERSTREET: We object to quest ton. The

. j

2 question itself calls for this witness to make a conclusion

3 that is based entirely on hearsay. She cannot make the

4 conclusion unless she makes the conclusion based upon what any

5 one'of these persons may have told her. If they told her

6 something then she's basing her conclusion on a verbal

7 ass~rtion, and it's being offered to prove 'the truth of the

8 matter asserted. So we would object that it's a backdoor

9 attempt to get in hearsay evidence.

11 get in the lack of evidence. The fact that there was no

12 evidence to corroborate this person. It's one of the difficult

13 things, that we're trying to prove a negative here. Now we 

14 could bring 27 people in here to say, no, I didn't hear that,

15 but in the interest of judicial economy we can also just ask

16 this person, did you get anythin~ to corroborate her. And

17 that's all we're trying to do, we're trying to prove a negative

18 rather than tfl.ing in 27 pe~p1e to say no.

20 exception to the hearsay rule. The last --and so we object.

21 The State is not claiming that this is not based on hearsay.

22 What they're claiming is that they don't want to bring all the

23 witnesses in here. And so we object, again, that it calls for

24 conclusions that it's based on hearsay.

i

;i

r.lt.:

,
i

!
..,

10

19

25

MS. TANNER: Judge, actually, it's an attempt to

MR. OVERSTREET: Judicial economy is. not an

MS. TANNER: Judge, if the Court would prefer,
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1 we have 22 signed and sworn affidavits here and we have five
2 taped statements that we can certainly get affidavits for
3 within the two-weeks that they're going to be having to get
4 their affidavits put today. The Code ofCrtminal Procedure
5 explains itself well, it allows this Court to take testimony by
6 affi davi t . .

7 Because of the fact that what we're asking for

r- J, ,
Li

8 here is a negative, is the lack of there being something rather
9 than the existence of something. We can; as an alternative way

10 of doing this, ask the Court to allow us to introduce the 22 .
11 affidavits permitted by the Code.

12 MR. OVERSTREET: Again, we object, and it goes

r~l

II
LJ.

,-,1
IJ

13 to the order of the Court of Criminal Appeals. It said we'r'e
14 remanding the application for the trial court in connection
15 with these claims, following the receipt of live testimonial
16 evidence.

17

18

MS. TANNER: That's true absolutely true.
MR.' OVERSTREET: Live testimonial evidence,

19 that's what the Court has said. The Court did not authorize
20 the taking of any evidence by affidavit.

21 MS. TANNER: 11 .071, Section 9, says to resolve
22 the issues the Court may require affidavits, depositions,
23 interrogatories and evidentiary hearings and may use personal
24 recollection.

25 MR. OVERSTREET: And our position is, is that
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1 every judge on the Court of Criminal Appeals was aware, and is

2 aware, of every provision of the Code of Criminal Procedure,

3 and if they had wanted that provision to be applicable they

4 would have put it in their order. That's the only assumption

5 you could make is that the judges were aware of the Code of

6 Criminal Procedure, and, they did not expressly say it in their

7 order. And so we object, again, of the taking of any testimony

8 offered by the prosecution through affidavit.

9 MS. TANNER: Judge,' the Code allows the Court

CI
1'10
LJ

""1I !
I ·1
IJ

10 the discretion to take the evidence as it ~ees fit, within

11 these parameters.

12 THE COURT: All right. Having heard your

13 objections and -- what I heard was a question that requires a

14 yes or no response,and your objection is hearsay;· is that

15 correct?

16 MR.o OVERSTREET: My obj ect ion is that yes, it

;" ..!
17 does call for a yes or no response, but the response is a

18 conclusion that was based upon the receipt of hearsay

19 testimony. The hearsay was whatever these other individuals

20 who gave the affidavits or gave the recordings said. She took

21 it and she's going to testify, yes or no, based on way what

22 they said. So it's based on hearsay, and that's our objection.

23 Plus, you know, Mr. Reed has a right to confront

I

_ .1

24 all of his accusers. And if we allow this evidence based on

25 affidavits, he does not have a right to confront them. The
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1 previous witness gave an affidavit, but testified live. Mr.

2 Reed, through his attorneys, had the opportunity of the Sixth·

3 Amendment of the United States Constitution to confront and

4 cross-examine its accusers .. That right is lost through an

5 affidavit and we object to it.

6 THE COURT: All right, so that's your objection

7 to the question on hearsay; overru1ed~ The answer is a yes or

8 no and that's all I want. Answer the question.

9 A. Can you repeat it, please?

('I

II
LJ

10 Q~. (By Ms. Tanner) Sure. In interviewing the 27 people

11 that were classmates of Jimmy Fennell and Mary Best, did you

12 find anyone who could corroborate Mary Best with regard to the

13 statement she made that she heard Jimmy Fennell say that he

14 would strangle his girlfriend· with a belt?

(1i'..
15

16

A.

Q.

No.

In interviewing the 27 people that were in that

17 class, did you find anyone ~ho could corroborate Mary Best with

18 regard to seeing Jimmy Fennell act abus tvely toward his

19 girlfriend?

20 MR. OVERSTREET: Again, your Honor, we object on

21 the same basis. That it's hearsay and it denies the defendant

22 the rigtit to confront the accusers. We would ask for a running

23 objection, or we'll just object every time she asks the

24 question.

25 . THE COURT: That's fine. Overruled. Answer the
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1 question.

2 A. No, ma'am.

3 Q. (By Ms. Tanner) And you ~ook affidavits and

;"_ .. ! 4 statements from each one of these people?

MS. TANNER: No further questions'.

MR. OVERSTREET: We have no questions of this

(Recess.)

THE COURT: All right, are you teady to call

Yes, ma'am.5 A.

6

7

8 witness.

9

10

11

13

14

THE COURT: Thank you, you may step down.

(Witness excused from witness stand.) ,

THE COURT: The Court is going to stand down and

12 take a ten minute break. Thank you very much.

f I
- ]

,I

15 your next witness?

(Witness sworn.)

THE COURT: Come up and have a seat, sir.

1\ ROCKYWARDLOW~

16

17

18

19

MS. TANNER: Yes, the State calls Rocky Wardlow.

20 called as a witness and having ·first been duly' sworn, testified

21 as follows:
; i
, I

i 22 DIRECT EXAMINATION

23 QUESTIONS BY MS. TANNER:

24

25

Q.

A.

Would you state your name for the Court, please, sir.

Rocky Wardlow.



o ·0
1 Q. And,' Mr.. Wardlow, how are you employed?

2 A.I'm a sergeant with the Texas Rangers, a division of

3 the Department of Public Safety.

1·1
\ i
;"".\

!":-"\
i 1

. I

f I, I
lJ

4

5

6

7

8

9

10

11

Q.

A.

Q.

A.

Q.

A.

Q.

A.

And how long have you been a Texas Ranger?

For 13 or 14 years.

Where are you assigned at this time?

I'm stationed here in Bastrop.

Okay. How long have you been stationed in Bastrop? .

That entire time.

Okay~ So 13 or 14 years you've been here?

I've been here longer, I was here prior to going into

[. ]I:
t~ ,,_~

r
' l
> I
ij
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.12 the Rangers.

13 Q. Were you involved in the murder of Stacey Stites?

14 A. Yes, ma'am.

15 Q. And were' you the primary investigator an behalf of

16 the Texas Department of Public Safety, Texas Ranger Service?

17 A. Yes, ma'am.

18 Q. Did you .work with the other agencies, police

19 departments and sheriff's offices?

. _20

21

A.

Q.

I did.

As the-- were you the lead investigator i~ that

22 case?

. ;

23

24

A.

Q.

Yes, I would assume so.

And as a lead investigator in the case have you

25 occasionally, since the trial, been asked to do various things
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1 in regard to the Rodney Reed case?

o
2

3

A.

Q.

Yes.

Were you recently asked to drive any particular

4 route?

Judge, at this ~ime I'm going to.MR. MOON:

What was the route you were asked to drive?

From the Frontier Store in Paige to the location

Yes.A.

Q.

A.

object to this testimony, it's outside the scope of the

affidavits so it's outside the mandate that the Court of

5

6

7

8 where Stacey's body was recovered, and then to the· high school

9 here in Bastrop to where the truck was located.

Q. So you went from the' Paige country store to the

location where Stacey Stites' body was found to the Bastrop

High School?

A. That's·correct.

10
, ,

\ 11!:. !

E~I 12
I ~1
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17 Criminal Appeals when they remanded this case. This evidence

18 has nothing to do with the Barnett or the Keng affidavits, or

19 the affidavits of Mr. Vasquez. And so we would object on that·

20 basis.

21

22

THE COURT: Any comments?

MS. TANNER: Yes, Judge, it goes directly to the

23 Martha Barnett statement because she has testified -- excuse

,

'!

24 me, she gave an affidavit that is the subject. of this hearing

25 stating that she saw Jimmy and Stacey between five and 5:30
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4 and it's the whole reason why we're here.
·-1

5 MR. MOON: May I have just a moment, your

6 Honor?

7 THE COURT: All right.

, .. 8 MR. MOON:. Judge, I would point out in the

16 prior to this hearing where I recall· being informed that that

17 was the exact character -- the State's characterization was

18 exactiy what the Court of Criminal ~ppealswas ~rderinQ this

19 Court to do. No where in either of those statements is there

9 motion filed by the State in this case, it looks like th~

10 letter. was signed March 15th. They said, . "Those two issues can

11 best be characterize as follows: One, did the State suppress

12 exculpatory evidence pertaining to Martha Barnett and Steven

. 13 Keng. Two: Did the State suppress is exculpatory evidence as

14 expressed in affidavit filed under ~eal."

, '.

! l
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15 No where in that -- and we had a discussiori

20 any contemplation of the evidence they're trying to present

21 now. It's just was there suppression of these statements.

. i 22

23

This is beyond that scope and we object.

MS. TANNER: If the Court needs any additional

24 response I can certainly give it. Martha Barnett, in her

25 affidavit, made it an issue by stating that she saw these
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1 people between 5 and 5:30 a.m., and this is in direct relation
2 to that.

4 there is no way Range Wardlow's testimony can refute what
5 Martha Barnett saw that morning. And that's what the scope of .
6 the hearing· is according to the AG's own admission .

,

1 i
t j

. ;
• J

3

7

MR. MOON: Judge, I just want to point out that

MS. TANNER: Judge, it goes directly to the
8 issue of the viability of what sh~ said, and that's exactly
9 what we're here for, on the issue of materiality.

10 MR. MOON: And, your Honor, that's exactly what

f"l·
I,.:J
L

r-\'! .."
U
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11 we've been saying all along, it goes to the viability, which
12 means materiality, which means prejudice, which means the
1'3 affect that that woul d have had on the tri al or affect that
14 would have existed had they had that information prior. That
15 goe~ to prejudice. That's not as to whether or not' these
16 statements were suppressed or not, which is the scope that we
17 have been limited to and so we continue to object.
18 MS. TANNER: This is inherently different than;··"1

! 1,
:. ~--: 19 relitigating the autopsy .. This goes directly to -- Ms. Barnett

20 said in her state~ent that she saw thes~ people at a particular
21 place, at a particular time. We know for a fact that that
22 vehicle was at a particular place at a particular time that is
23 . inconsistent with what she said, and that is simply to get into
24 the record the distances, and that's it, so the Court can later
25 look at it on the issue of materiality. Ms. Barnett, in her
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1 affidavit, by her very own words, made this an issue.

·2 THE COURT : All ri ght, I' 11 tell you what I' m.

3 going to do, based on their objection, I'm going to sustain

4 their objection and I'm not going to hear any evidence on it.

5
"_ ..

\

6

7 body was found
, 1, ',

8 record.

So let's move forward.

MS. TANNER: May I ask the witness where the

-- well, that's okay, that's already in the

9 a. (By Ms. Tanner) Ranger, when you were working on

·1

i I·
r: J

10 this particular case did it take a significant period of time

11 to make an arrest for the murder of Stacey Stites?

16 Stacey Stites?

14 make it well distributed in the community that there was a

·15 reward for information into the disappearance and murder of

18 television .

rJ.
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.- "1

! i

17

19

A.

a.

A.

a.

Yes, ma'am, it did.

And as part of your investigation did you-all try to

It was broadcast through the media, the newspaper and

And throughout your investigation of that period of

, ,

-;

20 time before there was an arrest, was it well publicized in the

21 community, as you could tell through the course of your

22 investigation?

i I 23 MR. MOON: Again, Judge, I would object. This

24 line of questioning also does not go to whether the

25 statem~nts (coughing in audience) -- when it was disclosed.

J... ~.
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1 THE COURT: . Overrul ed . Answer.

2 A. I'm sorry, could you ask the question again?

3 Q. (By Ms. Tanner) Was the fact that there was a reward, ,

4 out there of $50,000 for anyone to provide information that

could lead to Stacey Stites' killer, was that something that

you-all purposely, as part of .your investigation, publicized as

much as you possibly could in this community?

A. Yes, we did.

Q. And also,in the extended area?

A. Yes, ma'am.

MS. TANNER: No further questions.

MR. MOON: We pass the witness.

THE'COURT: All right, you may step down.

'(Witness excused from witness st~nd.)

THE COURT: Your next witness?

21

22 seat, sir. You may have to scoot up to the mic but you don't

23 have to talk right into it, just close enough so that it will

24 pick up your voice.

! i

25 You may proceed.
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A NATHAN LAPHAM,

....

i
: i

2 called as a witness and having first been duly sworn, testified
3 as follows:

4 DIRECT EXAMINATION
5 aUESTIONS BY MS. TANNER:

a.Would you state your name for the Court, please, sir.6

7 A. Nathan P. Lapham.

8 a. Mr. Lapham, how are you employed?
9 A. Giddings Police Depart~ent.

10 Q. And what is your position with the Giddings Police
11 Department?

16 Department?

A. 'Si~teen years.·

j i
! 1
I. :

;'1'i
t .1

12

13

14

15

17

18

A.

Q.

A~

Q.

Q.

Chief of police.

And how long have you been the chi ef of pol ice?
Two and a half years.

And how long have you been with the Giddings Police

I want to ask you, do you know an individual by the
19 name of Jimmy Fennell?

20

21

22

23

A.

Q.

A.

Q.

Yes, ma'am.

And have you known him for quite some time?
Yes, ma'am.

And do you recall when his fiance, Stacey Stites, was
24 murdered?

25 A.' Yes, ma' am.
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2

3

Q.

A.

Q.

And did you go to the funeral for Stacey Stites?

Yes, .ma vam.

Did you observe Jimmy Fennell's conduct' and demeanor

4 at that funeral?

; !

5

6

A.

Q.

Yes, ma'am.

And cari you tell the Court, ftom your observation,

7 about Jimmy Fennell's conduct and demeanor at that funeral?,

8 MR. MOON:, Judge, I object at this time.

, ,

Ll'

9 Again, this is beyond the scope' of the way this Court 'has

10 defined this hearing and itdoes,not go to whether those

11 statements were' suppressed.

12 MS. TANNER: ' Judge, if I may respond. Their own

[1
: I
<,J

l .
i

13 witness came here and told this Court that he put on an act,

14 and that was in resporise to their dire~t questioning, and if

15 the Court has to make a det~rmination about that ~itness's

16 credibility this is di~ectly relevant, your Honor.

17

18 on, please.

THE COURT: Your objection is overruled. Move

19 Q. (By Ms. Tanner) Now, can you tell' the Court your

20 observations about Mr. Fennell's emotions and demeanor at the

21 funeral of Stacey Stites?

22

23

24

A.

Q.

A.

Yes, ma'am.

Will you do, that for us?

Mr. Fennell appeared to be very upset, emotionally

25 upset, he was crying, I believe before and after the funeral.



And were you able to comfort him?

And at that time did you know Jimmy Fennell?

Did you attempt to comfort him in some fashion?

Can you tell us, based on your observations and your

o

No, ma'am, I left.

Yes, ma'am.

Yes, ma'am.

Yes, ma'am.

o
Okay.

He was very distraught.

Did you actually see him shedding" tears?

Q.

A.

Q.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

'1

2

3

4

5

6

7

8

9

10

11

( 1
i .1
i :

[Ii
I" .
LJ

"12 knowledge of that individual, did anything about what "you saw

13 wfth regard to Jimmy Fennell appear to bean act?
,',
LI
LI 14

15

16

17

A.

Q.

A.

Q.

No, ma'am.

Did it appear to be genuine emotion?

To me, yes,ma'am.

Was there anything about the emotions or the actions

18 that you saw on the day of Stacey Stites' funeral that appeared

19 that he was putting on a show for people?

MS. TANNER: No further questions.

CROSS EXAMINATION

No, ma'am.A.20

21

22

23 QUESTIONS BY MR. MOON:

24

25

Q.

A.

Mr. Lapham?

Yes, sir.
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1 a.Are you aware of a woman named Pamela Duncan?
2 MS. TANNER: Objection as to relevance, your
3 Honor. That has absolutely nothing to do with wha~ he's here
4 to testify.about. He's here strictly in rebuttal of their
5 witness.

6 MR. MOON: Judge, it goes to the impeachment of

r_._~

I ,

Ii
I...

7 his testimony on direct. And if you will allow me a little
8 latitude here.

9 MS. TANNER: I fail to see how it. impeaches the
10· testimony about something that occurred -- about whatever may

have occurred months after.

knows the person before we can ask .i f he. knows .anythi ng about .

.: ;

['1
LA

11

12

13

MR. MOON: Judge, and also we have to ask if he

t····:
}.. !;.:
lJ

14 the person.

15 THE COURT: That's true, you can go ahead and
16 ask if he knows the person. That may handle the whole
17 situation. Answer the question.

18 A.' Yes.

19 ·a. So you were aware then that Pamela Duncan --

21 aware of with regard to Pamela Duncan. It's totally irrelevant
22 to the reason for his testimony or for the reasons of this
23 hearing.

t.!
'~. ;
i:.j

20

24

MS. TANNER: Objection as to whatever he may be

THE COURT: I understand, but let him finish the
25 question before you object so that I know exactly what he's



o
1 as~ing.

2 Go' ahead.

o
3 C. (By Mr. Moon) , So you're aware that Jimmy Fennell and

4 Pamela Duncan began dating just several months after the

5 funeral; correct?

6 A. ' I had --

7

8

MS. TANNER: Objection.

THE COURT: I told her to wait on her objection

9 until after you finished your question. So ,now finish your

10 objection.

11 MS. TANNER: Objection as to relevance -- as to

II 12 ' any relevance as to who he dated several months after the
IJ 13 funeral as'told by this witness.
rei

14 THE COURT: Any to that?( i response
L'_..l

I:) 15 MR. MOON: Yes, Judge. The witness testified .as
f. I

[.j 16 to Mr. Fennell's supposed bereavement and how upset he was

17 about the whole incident. And this goes directly to that, that

18 he began dating
r.

.j 19
.. J 20 this.'. '

21

22 Move on.

a woman just shortly-after the funeral.

MS. TANNER: Judge, that has knowing to do with

THE COURT: I'm going to sustain the objection.

"-- ;

23 C.' (By Mr. Moon) Now, Mr. Lapham, you were testifying

24 on direct that Mr. Fennell was very upset and appeared to be

25 bereaving at the time of the funeral; is that correct?



And you've known other people that have gone through

1

2

A.

Q.

o
Yes, sir.

u
ou

3 the bereavement process; is that correct?

4 A. Yes, sir.

5 Q.' And it's consistent with your experience that that
6 takes quite a while, isn't that right?

",',I"

["

7

8

A. I would --

MS. TANNER: Objection, it calls for
9 speculation.

10

11 or no.

THE COURT: I'm going to let him answer it, yes

14 you care for a person? .

12

13

15

16

A.

Q.

A.

It depends ..' I woul d say yes. .

(By Mr. Moon) What would that depend on, how much

Bingo; yes.

MS. TANNER: Objection, that calls for
1·~'1

:1
j I
t J

!~'1'
,- J

17 speculation.

18

19

THE COURT: MO,veon ,.pl ease ..

Once again, ladies and gentlemen, the whispering
20 needs to stop, or understand you're going to leave. Thank you.
21 Q. (By Mr. Moon) Mr. Lapham, how did you come to meet

, i
: .:

22 Ms. Duncan?

23

24 Honor.

25

MS. TANNER: Objection as to relevance, Your

THE COURT: Sustained.
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MR. MOON: Judge, this area is relevant as to

Of

t. ;

'2 what he testi fi ed to on di recto I shoul d be allowed to get
3 into his statement. He's stated that Mr. Fennell was grieving
4 and very upset at the time and I should be allowed to cross
5 tho~e statements for the veracity and bias. If Mr. Lapham is
6 aware' of evidence that contradicts that, I should be allowed to
7 get into that evidence.

...... ' 8

9 Move on.

THE COURT: And I've already ruled and said no~

10 MR. MOON: Judge, at this time I would like to
11 make a proffer of his answers for the: appellate record.

,13 simply an attempt to ~ring evidence in that has absolutely no
14 relevance to this hearing, and we object to that as well.

[J

n
12 MS. TANNER: Judge, we would object" this is

16 other proffers you may get it by affidavit and you'll have two
17 weeks to get it together.

THE COURT:. I understand. As I did with yourCl
l,l

("/

\·1
~ -. ..!

,I '

15

18 MR. MOON: Judge, this is not our witness,. ... ..

;

~. :

19 Judge. He's on the stand and we would like to do the live
20 proffer because he's not our witness.

21 MS. TANNER: He met with our investigator two
22 days ago and so lim sure he would be more than willing to meet
23 with them.

24 THE COURT: And, as I have said, you may do it
25 by affidavit and you have two weeks.
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Note our objection to that.

MR. MOON: Not at this time.

MR. MOON:

Do you have any other questions.

MS. TANNER: No further questions.

THE COURT: You may step down, thank you.

THE COURT: .It· i s noted, si r.

(Witness excused from witness stand.)

THE COURT: Do you have any other witness?
A MS. TANNER: No, Your Honor, the State would

1

2

3

4

5

6

7

8

9

10 rest.

11 THE COURT: All right, any ,other witnesses in
12 rebuttal? Would you like a few minutes to talk before you make
13 ·that announcement? .

. "\

tJ

;' ."

I.· -.,
; .

MR. MOON: Yes, please.

THE COURT: Okay, I'll give you' until 4 o'clock.
(Recess.)

THE COURT: Okay, you may proceed.

(1
! I

Li

r'·):1

! i

14

15

16

17

18 MR. OVERSTREET: We're about to close but there .~

~ ~ . ..

19 area few housekeeping things that we need to take care of
20 before we close and Mr. Moon is going to address those.
21 MR. MOON: I just have a couple of motions,
22 Judge. One, I would just ask the Court to keep the record open
23 for purposes of time to get the affidavits of Mr. Singer and
24 Leroy Ridic.

25 THE COURT: Yes, as per my order.
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MR. MOON:
o

And, secondly, at this time we again

,
i
I '

2 would move for disclosure of any exculpatory evidence, which

3 would include any impeachment evidence of the State's witnesses

4 and any evidence going toward the veracity of any of the

5 witnesses that testified on behalf of the State.

6 MS. TANNER: Well, judge, I don't know of

7 anything, and I'm not entirely sure it's .appropri ate at this

8 juncture. But I don't know of anything.

9 THE COURT: .Okay, anything ·el se?

10 MR. MOON: Judge, I just ask that there be a

11· ruling on my motion.·

13 they have anything else at this time to hand it over to you?

12

14

THE COURT: You're making an oral motion that if

MR. MOON: Yes, Judge, it's a continuing

15 obligation. And I would ask the Court, of course, to enforce

16 the continuing obligation at this time.

17 MS. TANNER: Well, as I have said, Judge, I'm

18 not ~ntirely sure that -- well, maybe I did actualJysay that .

.. 19 However, that bei ng sai d , we do not have knowl edge of anythi ng.

20 We have provided them with the affidavits here today that we

21 took in conjunction with this and we have provided them with

22 the taped statements that we took in conjunction with this.

23 And we don't have anything else.

24 THE COURT: All right. So, and did you not

25 tender evidence to them at the start of the hearing?
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2

o 0'
MS. TANNER:' I did.

THE COURT: And is that all that's in the

• '. j
3 possession of the State at this time?

4

5

MS. TANNER: Yes, ma'am.

THE COURT: All right, it has been so ordered

, ,
L-t
\..:1

6 and has·been done.

7 MR. ,MOON: . Thank you, JUdge.

8 THE COURT: Anything else?

9 MR. MOON: Not at this time.

10 THE COURT: Is there any other rebuttal evidence

11 or testimony that you wish to present at this, time?

!l
\. J

12

13 Judge.

14

MR. OVERSTREET: We have norieat this time,

THE COURT: So are we at the juncture where

15 you-all are ready to do your conclusory statements to the

16 Court?

17

18

MR. OVERSTREET:. That's correct, Judge.

THE COURT: In other words , your c'los inq

19 statements at the end of this hearing.

21 housekeeping matters on may part. I had asked and I'm going to

22 ask you again that you submit proposed findings of fact and

23 conclusions of law to this Court, it says in the order to do

24 that, for me to consider.

i I
i ·i
~:_l

20

25

Now 1et me just gi va you a coupl e of 1i ttl e

I also want to make it very clear that you-all
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l : 3

4
;'

6

o o

MS. TANNER: Yes, your Honor. For. purposes of

7 drafti ng our proposed fi Iidings of fact and concl usi ons of 1aw..

8 I'm curious about the record of the hearing.

9 THE COURT: Yes, the court report has 30 days in

;1
U

r"l
!' J,.,,1

1 ·1
!'- -. J

.. ".,;

, 1
i ;,

10 which to prepare that and you-all have time, according to the

11 rules, after she has prepared the record in order to send your

12 .prcposal s . To be speci fi c , "The 'court reporter shall prepare

13 and print the transcript of this hea~ing not later than the

14 30th day after the date the hearing ends and shall file the

15 transcript with the clerk of the convicting court," which will
,.

16 be district clerk, "and then the parties'shall file proposed

17 findings of facts and conclusions of law for the convicting

18 Court to consider on or before a date set by the Court that is

19 not later than the 30th date after the transcript is filed."

20 So, what I'm going to do is the court reporter

21 will be ordered to follow within the guidelines and submit the

22 transcript within 30 days and then I'm going to give ~ach of

23 you 30 days from the date she files it to present me with your

24 proposed findings of fact and conclusions of law.

25 All right?
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1 MS. TANNER: Thank you.

2 THE COURT: Is there anything else?

; ! 3 MR. OVERSTREET: How much time on closing?

i "j
4 THE COURT: I'm try.ing to think what seems to be

5 fair for both sides. I think probably 30 minutes per side

6 would be -- do you need more than 30 minutes? What are you

7 proposing to the Court?
(-',

!:-'j
8 MR. OVERSTREET: I think if the Court gives us

9 30 we'll· probably give the Court some time back, but we would

10 like to split our closing time.

11 THE COURT: That's fine. And I do think 30

12 minutes is more than adequate but I'm trying to make sur~ that

13 everybody has adequate time to present any argument to the

14 Court, and I'm going to be very patient and listen. So I think

15 30 minutes is good. And you're allow to split it, as will the

16 State will be allowed to split their time if they so desire.

17 Having said that, are we ready to go forward?

18 MS. TANNER: Yes, Your Honor..........

19 THE COURT: Who is going to be the first speaker

20 on behalf of Mr. Reed?

21

22

M. SMALLEY: lam, Your Honor.

Your Honor, I would like to just begin by

23 outlining in simple form what our job was here today. Our job

24. in putting the Brady claims before the Court is broken up,

25 really, into three tasks. We need to demonstrate that
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1 exculpatory evidence existed; that that evidence was provided
2 to the district attorney; and that that evidence was not
3 disclosed to defense counsel and if it had been the whole case
4 would have been seen in a whole different light, and"said
5 defense counsel would have had an opportunity to do more
6 investigating or put on a different case.
7 In terms of the exculpatory evidence that

(-;-:1

Ii
1-.-.1

!.,

8 existed, we had two witnesses testi"fy to that. First was
9 Martha Barnett. She witnessed the victim and her fiance Jimmy

10 Fennell the morning of the murder. She testified clearly to
"11 that si ghti ng and she di scl osed that i nformati on to her
12 attorney who then testified that that" information was provided
13 to the district attorney. None of the evidence -- none of "the
14 cross of any of those witnesses changes any of that testimony.
15 Defense counsel testified that they did not

"16 receive that information, at no time were they provided that
17 information by the district attorney.

18 The second ~~y .t~ the exculpatory evidence that
19 we heard in the last two days was from Mary Blackwell. She
20 witnessed the fiance of Stacey Stites making a statement
21 consistent with how Stacey Stites was ultimately murdered.
22 That information was provided to John Vasquez. He was not
23 retained by defense counsel at the time, he independently tocik
24" that information to the district attorney~s office and nothing
25 was done with that information. It was not provided to the
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1 trial attorneys.

2 Defense counsel testified that if they had known
3 about this information it would have put at least their view of
4 the forensic evidence in a different light. They would ~ave

5 looked into and questioned some of what the forensic
6 evidence -- they would not have just assumed that, for example,
7 additional DNA testing didn't need to be done.
8 That was also an issue for the Martha Barnett

.,\
I·· I

kJ

rJ.u

9 testimony. Her testimony set up a different time line where
10 they could have examined·the forensic evidence in much more
11 detail.

12 Those were the three basic things that .we needed
13 to do in this hearing to demonstrate our Brady claims, and th~t

14 was done.

15 MR. OVERSTREET: May it please the Court, .
16 opposing counsel and my own lawyers and Mr. Reed .

. 17 I agree with much of what my co-counsel has
18 said, in fact I agree with all that she has said. I know that
19 we all see issues differently, but I want to talk a little bit
20 about what I believe that the U. S.Supreme Court and the Court
21 of Criminal Appeals has said in adopting the language of Brady
22 versus Maryland when it comes to exculpatory information. And
23 what they said is that the suppression of evidence favorable to
24 an accused violates due process, and the Court of Criminal
25 Appeals has said that it violates due course of law, where
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1 evidence is material either at the guilt or innocence. And it
2 does not matter, it's not respective of whether the prosecution
3 uses good faith or bad faith. They're just supposed to
4 disclose the information. But a lot of the evidence then tends
5 to fallon what's material and what's not material. And so I
6 want to look at it from the standpoint of would it have made a
7 difference in the outcome of the trial. Does it undermine or
8 does it have a tendency to undermine our competence in the
9 verdict that the jury returned in Rodney Reed's case?

10 And so in that backdrop' I asked the q~estjon

·.··.·.·1\.

ii

r·'·~

\,

t I

:. i

:, .. !

11 about one piece of evidence. Had the jury heard the evidence
12 from Martha Barnett that she saw Jimmy Fennell and the victim
13 at the Frontier store at some point in time between fiffeen
14 'minutes to five and 5:15, but that she saw him. Would it have
15 made a difference when we know the evidence right now is that
16 Mr. Fennell testified under oath that he never' left the house.
17 Is it possible that that could have made a
18 difference to those 12 men and woman that sat i~ judgment of
19 Mr. Reed. Does it under~ine our confidence in the verdict when
20 a key piece of evidence was not even heard by the jury?
21 Now the prosecution has done a very good job of

I !
U
i
\ J
\ I
\ l
tJ

22 questioning the credibility of both Ms. Blackwell ·and Mrs.
23 Barnett. But every Judge will charge the jury that it is their
24 duty to be the finders of the fact and they will judge the
25 credibility of witnesses. The law they receive from the Court,
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o
1 but the credibility of the witnesses and the believability of
2 the witnesses is i~ the sole discretion of the jury. But the
3 jury never heard Mrs. Barnett's testimony. The jury never
4 heard Ms. Blackwell's testimony. So they never had an
5 opportunity to test the credibility Ms. Blackwell nor Mrs.
6 Barnett. Would it have made a difference if they had heard Ms.
7 Blackwell's testimony that Jimmy Fennell said if he ever caught
8 his girlfriend Stacey messing off or cheating that he would
9 kill her? Would it have made a difference?

10 Now they could have decided whether to believe"
11 Ms. Blackwell or not. They could have decided to believe Ms.
12 Barnett or not, but they didn't have a chance. They didri't
13 have a chance becau~e the information was never conveyed to the
14 defense. So is it material? You bet it's material. But it
15 was the jury's province to decide whether or not it was
16 believable:

17 Now Mr. Pent ck has given us some evi dence and

.
(

,,'

..1

I

18 the State has presented some "evidence that in another instance."
19 they turned over some information. But what did they do first?
20 It's clear they wanted to make a preliminary determination as
21 to the believability of the witnesses, of that witness, the
22 'truth of the matter. So what did they do? They investigated

° 23 it. And only after they investigated it and in their opini~n

24 found that it was not meritorious, then they turned it over.
25 And that's the problem .
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Now they're entitled to do whatever they want to

2 do, but· if they come into possession of' exculpatory material

3 they're just supposed to turn it over and let the defense

4 conduct their own investigation.

5 There are four significant aspects of

6 materiality analysis when it comes to Brady, and it's been

7 articulated in more than one case. Now we're not required to

8 demonstrate that· the suppressed evidence, if known to the

9 defense, would have ultimately resulted in an acquittal or a

10 life sentence. The inquiry is whether the suppressed evidence

11 undermines confi dence in the jury's deci si on , And so it

12 doesn't have to be 100 percent true from the standpoint that it

13 woul d have made a di fference. Woul d it have undermt ne our

14 confidence in it? Would it have had a tendency to have made a

15 difference in the jury's case.

16 Second. Materiality analysis is not a

17 sufficiency of the evidence. And that's what they've tried to

18 do. They've tried to gauge this on a sufficien~y of that

19 evidence; and I suppose th~ Texas Ranger came in and he was

20 going to sort of .disapprove. So they're going on sufficiency

21 of the evidence. It's not a sufficiency of the evidence test.

. ~ ·22 One demonstrates a Brady violation, and I think

\
, i

23 we demonstrated two Brady violations by showing that the

24 favorable evidence could reasonably be taken to put the whole

25 case in such a different light as to undermine the confidence
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1 of verdict.
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2 Now we heard the testimony of both lawyers who'

3 tried the case, and it's not an attempt tb question what they

4 did'or why they did it, they were both on pretty short time

5 lines, one less than sixty days ~nd the one less than five

6 month~, that's the testimony. And I'm sure they did the best

7 that they could. But they told us, unequivocally, that ~hey

8 would have made different decisions about the trial which

9 resulted in a guilty. verdict and a death sentence for Mr. Reed

10 had they been provided that information.' They 'said it. What

11 would they have done? Well, first of all; they could have used

12 it inan attempt to impeach a key suspect, Mr. Fennell.

13 Because as I recall from reading the transcript of his

14 testimony was, Stacey left, I never got out of bed, and I was

15 at home when Stacey's mother called me. That's what he said,

16 and now we have a witness who says, no, that's not true, I saw

.17 him in Paige. One of them is lying. But whose decision is it

18 to decide who is telling the truth and who is not telling the

19 truth? The jury. And they didn't get to do it. Do you know

20 Why? Because they never revealed the existence of that piece

21 'of evi dence.

22 Third. Harmless error analysis is just not even

23 applicable in a Brady. violation. It's just not applicable.

24 Brady tells us that.
, ;,

i
,-.• J
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!

25 Fourth. Materiality must be assessed in terms



1 of the suppressed evidence considered collectively. Not item

2 by item, but collectively.
_.~.., ,, ,
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3 And, again, the State wants to divide it up item

4 by item saying this is not true therefore it couldn't have an

5 affect; this is not true, it could not have an affect. But the

6 Courts, the highest Court in this State and the highest Court"

7 in the land has said that it's a collective measurement, you

8 don't look at it item by item. You look at it all together.

9 Now let's talk a little bit about the

r-1
k.l "
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10 affidavits, because as I view the Court of Criminal Appeals'

11 order to the Court, they didn't tell us to make some

12 determination as to whether or not you believed the affidavits,

13 or to do a determination of the credibility of the witnesses.

14 It's pretty much did they exist? As my co-counsel said, was it

15 exculpatory or have a tendency to be exculpatory? And "did the

16 prosecution learn of it or have access to it or know of its

17 existence? And, thirdly, did they fail to reveal it to the

18 defense?

19 It reminds me of an argument that I once made

20 many years ago. Our job then was to show did something happen

21 and did it hurt? It's very similar to this Brad~ violation.

22 Did this stuff exist? Was it revealed to the prosecution? And

23 did the prosecution reveal it to the defense? If the answers

24 are yes, yes, and no, then we say is it material? Does it

25 undermine our confidence? And I think there is not a sole in
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1 this room today that can truthfully say that if a jury had

2 heard that evidence that Mrs. Barnett would have offered and

3 Ms. Blackwell would have offered, it really could have made a

4 difference. And the fact that they didn't hear it, does it

5 undermine our confidence in the verdict?' That's what the test

6 of Brady is.

7 So I'm suggesting to the Court that the Court

n
,-j

LJ

t ' I

\ \u

i'--j1--
!:

r:1
l_.)

!
_.. 1

1,
.J

8 find as facts that there is exculpatory information provided by

9 M's. Blackwell and Mrs. Barnett. It's not contradicted that the

10' information was provided to Mr. Penick regarding the Barnett

11 information. One lawyer says, I did it before the trial

12 started. The other lawyer, Mr. Penick says, no, it was long

13 after the trial had ended. That's the difference between the

14 two laWyers.

15 But let's talk about some of the things that

16 they both don't contradict each other, ,and to see which one

17 makes more sense when you put it in its proper context. This,

18 I'm sure~ was said: I have all the evidence that I need.

19 When I hear that statement, that's not a

20 statement that you'make four years after the case has been

21 tried, a conviction obtained and an affirmance by the State's·

22 highest Court. I have all the evidence that I need. That'sa

23 statement that you say when you haven't tried the case; In

24 essence, I don't need any more evidence, I have ~ll the

25 evidence I need.
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Now, Mr. Penick does not deny that he ·made that

2 statement, he wants to put it ina qifferent context based on

3 his testimony today, but his deposition's indicate that he

4 clearly said it. Mr. Keng said that he said it. 50, now

5 putting a common sense approach to it, it clearly came before

6 the trial.

7 Let's look as Mrs. Barnett. Mrs. Barnett said I

. I
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8 gave this information to Mr. Keng in late 1997 or early 1998,

9 both of those dates are before the trial.

10 Bless her heart, Mrs. Cowan, she was awful

11 nervous, got up here at the last minute, but I know the record

12 reflects that she said she had a conversation in January of

13 1997 with her daughter and recommended that she give the

14 . information to·Mr. Keng. Now did she start saying, yeah, it

15 could have been 1998 or could have been 1996? She was a little

16 .nervous. But didsh~ say January 1997 at least once? And it's

17 true .. And we offered her, under the rules of evidence, when

18 the State made every attempt to impeach Mrs. Barnett,' and they

19 did a pretty good job Of cross-examining Mrs. Barnett, I'll

20 give them that, but Mrs. Cowan was able to show that her

21 daughter had mentioned it to her long before any contemplation

22 that she would be in a courtroom testifying. And the rules

23 provide for that. A prior consistent statement can be offered

24 to rebut bias or fabrication on the part of the witness. The

25 witness is Mrs. Blackwell. The State attempted to show bias



5 Mrs. Blackwell. Nobody has come into this room,
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6 into this courtroom, and I don't know why the State did you the

7 way they did, Judge. When it came to Mr. Penick they brought.

8 Mr. Penick in here to say it didn't happen. Only two people

9 that we know for sure could testify as to whether or not Jimmy

10 Fennell made the statement. We brought you the witness that we

11 could, Ms. Blackwell. So they wanted to talk about what

12 evidence you don't have. Well, where is Mr. Fennell today?

13 Why didn't he come in here and say, that's a lie, I never made

14 that statement. They had everybody in here except Mr. Fennell

15 saying that it didn~t·happen and how he felt about. Stacey, but

16 they didn't have Mr. Fennell in here. They should have had him

17 in' here, let him say it. So I'm going to ask, where is Mr.

18 Fennell? Why didn't he take the stand and deny he said it?

19 It's a very crucial piece of evidence. Why didn't he take the

. 20 stand and refute Ms. Blackwell? Why didn't he take the stand

21 and refute the testimony of Mrs. Barnett? He didn't. And so

22 they go to the back door and say, no, we didn't-hear him say

23 it. They can't say he didn't say it, all they can say is they

.24 didn't hear him say it. You and I and everybody else knows

25 they were not looking at all times. But he could have refuted
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1 it but he didn't" so it's un- refuted.

2 So if we 'take the language alone, from Mrs.

3 Barnett and Ms. Blackwell, the language of what their testimony

4 is all about is more than enough, in my opinion, to undermine

5 the confidence of th~ jury's verdict. Whether it's believable

6 or not, whether they're credible or not, that's just not our

7 call. It wasn't the DA's call. The DA's responsibility, in

8 light of Brady is to just reveal the information to the

9 defense, let them have an opportunity to check it out. Now the

10 one that he testified to, he checked it out fUlly, before ne
11 even turned it over. And they want to say that's good and that

12 speaks favorable of him. Well, I don't know if it does or not.

13 Because I'm not" assured that if the evidence hadn't been

14 unfavorable to the prosecutions case if he would have turned it

15 over, but they want to say, since he turned' it over, it just so

16 happens in this case it was "not favorable to the defense and

17 they want to give him credit for that. Well, I'm just not

18 willing to do that. I would hope that he would, but there is

19 some evid~nce that he didn't.

20 And so in this case I guess everybody is lying

21 on this defendant.

". J 22 I guess Mr. Keng, for whatever reason, you. know,

23 he's lying. But I didn't come up with a motive. I don't think

24 that they offered a motive of why Mr. Keng would lie on this

25 Mr. Penick. Mr. Penick said he'was a good guy, I guess, as
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1 long as he was a prosecutor . Then when he went to the defence .

2 part, you know, he wasn't a.nice guy anymore. He wrote a

3 letter for him. He even said that he was trying to fool the

4 public. I don't know if that's true or not. But I do know

5 this, that he made a statement that he believed that he was

6 honest, and then he said as long as he was a prosecutor but no

7 longer since he became a defense lawyer. But still, Keng does

8 not have a motive to lie about giving the information to Mr.

9 Penick.

10 Now let's talk about Mr. Penick's memory and how

11 we can rely on that. Well, I don't think we can. It's pretty

12 clear that he was sick and tired of the whole ~ess, of:being

13 criticized for and a lot of different things. He didn't think

14 it was fair and he even sued the newspaper over it; And the

15 best that he could do was to say it happened sometime between

16 January and October of 2002..
'. I
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17 Now let's talk about motives. Well, one on the

18 exhibits will establish the fact that he was aware that the

19 affidavit was given in the spring. Only after that did he go

20 back and check records. And you don't have to be rocket

21 scientist to· figure this one out. I'm going to find a case

22 and Mr. Penick found a case that Mr. Keng was involved in

23 .during that period of time; and then that's it.,
.oj

24 Now if that was it, the first time he was asked

25 about it he would have been able to say it, because he couldn't
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1 remember when, he just' remembered it was the case. But if he

2 remembers the case why couldn~t he remember when the

3 conversation took place. And then mysteriously and magically

4 there are no witnesses around to verify it. And so you have

5 some conflicts there.

6 But the point, the overall point is, was it

7 exculpatory? Was the district attorney's office or prosecution

8 team aware of it? Was it disclosed to the defense? And the

9 answer to those quest t ons are yes, yes; and no,' based on two

10 days of hearing.

11 And so we would ask the Court in its findings of

12 fact and conclusions of law to find that there has been a

13 violation,of Maryland versus Brady and recommend to the Court

14 of Criminal Appeals' that the requested 'relief for Rodney Reed

15 be granted, and hopefully that Court will grant a new trial.

16 Thank you.

r"l
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17

18 counsel.

19

1\ MS. TANNER: May it please the Court,

Your Honor, the Court's job is basically three

20 parts, as we see it. Number one, was the evidence exculpatory?

21 And we're not going to argue that it wasn't, at least on its

22 face, the significant credibility gaps that are in it, we're

23 not ,going to say,it's not exculpatory, so sure, it was.

25 Texas? And if it was, then and only then do we get to the

:J
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24 Number two, was it suppressed by the State of
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1 issue of materiality. And it's the State's position that we
2 never even get to the third prong because they have not been
3 able to prove that it was either in the possession·of the Sta~e

4 or was suppressed by State, and as.such you don't have a Brady
5 claim. And that's the first step in this. And they failed at
6 the first step.

8 is clearly a question of fact as to when this conversatio~

9 between Mr. Keng and Mr. Penick was heard. And it's oDviously
10 up to this Court to make a decision of when that is and make a
11 credibility determination in that regard.
12 Now, whenever it happened, the State did not
13 have access to all of the information that they -- Mrs. Keng
14 or Mrs. Barnett provided here, because what Mr. Keng told Mr.
15 Penick was I've ~ot a client that knows something about the
16 Rodney Reed case. We ,don't know what that might have been at
17 that time. That certainly is not on its face exculpatory.
18 That certainly. doesn't send up bells and whistles.

f J, I
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19

With regard to the Martha Barnett issue. There

Now we would ask the Court to consider when
20 determining whether it was suppressed several important aspects
21 of the testimony. Mr. Sanderson came here as the assistant
22 district attorney and testified that throughout the course of
23 this trial, throughout the course of this trial preparation,
24 had Charles Penick been given any information about this case
25 by anyone that was conceivably exculpatory he would have been
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1 on it, quote, like white on rice. And that was Mr. Sanderson's

2 testimony.

3 . Now we brought you Ms. Wolfe primarily to shore
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4 that up and to show a perfect example of how it worked in this

5 case. Mrs. Keehner came to Mr. Penick and said I know

6 something about the Rodney Reed case and I think he's innocent ..

7 Mr. Penick's immediate response prior to trial, or actually

8 during trial, during jury selection, was to go to the

9 investigator and say go get a statement from her and find out

10 what she's testifying to. She immediately did that, and she.

11 got, contrary to counsel's· recollection, an exculpatory

12 statement from Mrs. Keehner, as Missy testified. A statement

13 that exculpated Mr. Reed in· the case, and it was immediately

14 turned over to the defense. That's how it's supposed to work.

15 Now they may want to say that out duty is to

16 say, oops, there's something out there we can't investigate it

17 before we turn it over to them. Our duty is to turn it over to·

18 them and our duty is to investigate these cases and it would be

19 completely -- we wouldn't be doing our job if we didn't follow

20 up on it and that's precisely what we did.'.- I

i~.j

21 What's important about that, I think, is that

..,,

J

22 shows the attitude of Mr. Penick and the State prior to and

23 during this trial, and Mr. Sanderson and Ms. Wolfe.

24 Now counsel mentioned that it's clear that Mr.

25 Penick is sick and tired of this whole mess, quote, unquote.
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1 And I don't disagree with that. And as the testimony came out,

2 it became clear that in 2001 there was a series of articles

3 that obviously got Mr. Penick's dander up pretty significantly.

4 And there was a lot of things that happened. According to Mr.

5 Penick he made the comment, I've heard everything I need to

6 about the Rodney Reed case, or words to that affect, when Mr.

7 Keng came to him after all this had occurred.

8 That really -- when you consider what had"

9 transpired up to that point, that really corroborates Mr.

10 Penick with regard to the statement he said he made; you know,

11 I've heard enough, I've got enough evidence about Rodney Reed,

12 and walked off. That is a statement of a man who is sick ~nd

13 tired of the whole mess,which is the kind of statement a man

14 like Mr. Penick would have made after that all had happened,

15 which was after 2001.
r...·.:j', "

L 16 Now we brought you the documentary filmmaker for

17 no reason other than it went directly to Mr. Keng's ~redibi1ity

18 because the Court heard his testimony and he said he had no

19 idea that he was involved in a documentary. And I think that

20 going and being involved in a documentary that is favorable to

21 the defendant was significant just for purposes of impeachment.

22 But when you look at the whole spectrum of the

23 timing of things, what was said and the procedure before that,

24 they have not proven that it was suppressed. It was not

25 suppressed. The State did not have it before this trial. The
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1 State never has had it and the first the State ever saw any

2 substance of it was when the affidavits were filed in Federal

'3 Court, so they don't get past that.

4 Even more significantly with regard to the Best

5 affidavit -- or the Mary Blackwell affidavit and the John

6 Vasquez affidavit r that absolutely was not suppressed because

7 the State never had it before trial, and that is absolutely

8 undisputed, that the State did not have this prior to trial.

10 never told anyone on behalf of State about this. She had never

11 told anyone on behalf of the State about this, basically, to

12 this day. She didn't tell the police; she didn't tell the

13 sheriff's department; she didn't tell the attorney general's

14 office; she didn't tell anyone about this prior to or during

15 trial.'
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16

Mrs. Blackwell came here and did tell us, no, I

So right there we know the State of Texas did
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17 not have it prior to trial and therefore could not have

18 suppressed it. Now, she did say that she told Mr. Vasquez

19 about it shortly after the trial. And the defense desperately

20 wants to make him not be a member of the defense team, because

21 if he's a member of the defense team then obviously we don't

22 have a Brady violation. But he was paid by this county to help

23 Rodney Reed. He was assigned to -- or he was appointed to

24 assist Rodney Reed in this case and he told the Court that this

25 conversation occurred a mere three-weeks after the trial.
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Now, it's obviously up to this Court to decide

2 whether he was a member- of ·the defense team,but I think it's

3 significant that he, according tQ the testimony, felt compelled

4 to write it down and do something with it.

5 And so we would submit to the Court. that whether

6 or not he was still actively -- now today looking at it,
; .;

7 actively involved with the case, he was clearly a member of the
'. ';, ,
\. i 8 defense team. He had been paid by this county and was charged

9 with helping Rodney Reed in assisting hi~. And he is the first

10 person that got this information and that's without que~tion.

11 Now, he came here, and it was interesting

12 because he told this Court today that, oh, I told Forrest

13 Sanderson about it. I went and wrote it down and put it in a

14 memo and gave it to Forrest Sanderson. Well, that was the

15 first we heard about it because in his previous affidavit he

.16 said he gave it to Charles Penick.

17 So we brought before the Court both Forrest

1" •
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18 Sanderson and Charles Penick and both of them said, no, we've

19 never heard of such a thing from Mr. Vasquez. In light of the

20 fact that he can't even figure out who he told this to, clearly

21 the State did not have this and did not get this from him.

22 Secondl y,i t seemed 1i ke he di dn ' t real l y want

23 to admit it, .but he did say that shortly after he told

24 somebody, if he did, which we don't know who it was because it

25 wasn't Forrest and it wasn't Charles and it wasn't anybody on
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3 believe this!

4 this case.

5 Even if you

00
1 the prosecution team, he told Duane Ulney about this.

Well, Duane Ulney is an investigator that I
Court is still paying t~ help Rodney Reed with

So clearly it was in the defense's possession.
want to say the M~. Vasquez was not a member of the

6 defense team, then you would have to agree that Mr. Ulney was.
7 So it was in the possession of the defense long
8 before it was in the possession of the State, if it ever was,
9 and we would submit that the credible evidence shows you it

10 never was in the possession of the State. So that· cannot under
11 any circumstances be a Brady violation.

12 Now, with regard to the issue of materiality,

1".\
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13 which we only get to if the Court determines that there was a
14 Brady violation: Counsel expresses to the Court that this is
15 not a sufficiency of the evidence determination. And he's
16 right, it's not a sufficiency of the evidence determination.
17 But the whole issue of -- when you have a Bradv issue it is
18 inc.umbent uponthi s Court to consider the materiality of it and
19 in order for the Court to· make a recommendation as to
20 materiality this Court has to judge the credi bil i ty of the
21 witness. That's absolutely part of it. For this Court to
22 determine whether it's material or not, you don't just assume
23 that it's completely credible, but three-quarters of the reason
24 why we were here these last few days is to determine
25 materiality.
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And we would submit that when you consider the
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2 credibility of these claims, or of these witnesses, the

3 materiality is suspect, at best.

4 With regard to Mrs. Barnett, it's significant, I

11
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5 think, that sh& filed an affidavit and very clearly said in the

6 affidavit that she saw this between 5:00'a~m. and 5:30 a.m~,

, ,

7 and then she came in he~e before this Court, after that

8 affidavit had been filed in Federal Court, after it had been

9 revi ewed in Federal Court, and sai d, oh , rea" y it was 4 :45.

10 And even though I had to get to work at 6: 00 a. m. , '-well, 1 got

there early, probably'45 minutes early. Which, again, this

Court can determine the credibility of, that considering she

worked unti 1 ,11 :00 the ni ght before.

But what is' significant about that is the fact

th~t she felt compelled to back up the time only after it had

been refuted by the fact that we know that Jimmy Fennell's

truck was parked at the Bastrop High School at 5:23 a.m.. And

by that time, from the record of the trial we know that Stacey

19 Stites had been murder, Stacey 'Stites had been made to look

20 like the victim of a rape. And, in fact, we believe she was

21 the victim of a rape, but at a minimum she looked like a victim

22 of a rape, which would have taken some certain amount of time.

23 We know that there was a separate crime scene that had not been

24 found. So I think with regard to· materiality it is incumbent

25 upon this Court to look at whether that evidence is even·
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13 about her prior experience with Jimmy Fennell.

She acknowledged that she knew about it.14

o 0
feasible or possible. And it's our position th~t it is not.

The Court should also, we think, judge the

credibility of this witness with regard to how this came up,

that she told us, unequivocally, that the only reason she knew

about Jimmy Fennell was because she saw his picture in the

Giddings paper after -- a couple of weeks after this, that the

only reason she knew that this was significant was because it

was after Stacey was murdered that she told.

You know, thi si s a search for the truth. So we .

10 went and we looked at the Giddings paper, we pulled everyone of

11 them, and it just didn't fly. And I think it is significant

12 that she did not tell in her affidavit or before this Court("J
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15 Counsel tried to make it look like she was really drunk and she

16 just didn't know.who the' guy was. But during cross-examination

17 when I asked her, now, you did know him,before that, didn't

18 you? Her answer was, yeah, he had arrested me. She knew it;

19 she just didn't want us to know about it.

20 So this isn't a situation where she didn't know

21 what the prior relationship was, she just chose to omit it.

22 And the credibility of that, I think, is critical since it goes

23 directly to her bias in this case, it goes to the timing of

24 what she said. And I think this Court should strongly consider

25 the fact that, you know, we've got a year and a half that's
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l' gone by before she says anything to anybody. And there's been

2 rewards, there's news, there's coverage, and she, according to

3 her, she sits on this information. And that is something I

4 think the Court should take into account with regard to her

5 credibility.

6 And when you look at all of that, I think that

7 this Court and we would ask this Court to make a credibility·

8 determination that Mrs. Barnett is not credible and is not

9 persuasive,.and that this evidence, in light of everything, is

10 not mater t al. You don't look at it ina vacuum; you look at, it

11 in ~onjunction with everything else. And, in that vein, this

12 evidence was not material.

13 With regard to Mrs. Blackwell, we would, again,

14 ask the Court to.strongly consider the motives, the bias, and

15 things like that. This woman was a police officer who went to

16 school with .Jimmy, said she heard all these terrible things,

17 went to Stacey's funeral, talked to a friend about how she was

18 .~uspici~us of Jimmy, but never got around to coming forward

19 until almost ten years later; That ought to have some bearing

20 on her credibility.

21 I think I can give an analogy to demonstrate

22 exactly what I'm talking about. If we had brought a witnes~

23 here and he had been a narcotics officer'in Bastrop County in

24 ·1995 and we put him on the stand and he says, you know, I did a

25 narcotics case in Bastrop in 1995 and I was working undercover
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1 and I overheard a conversation between Rodney Reed and another

2 person and I heard-Rodney Reed say that he likes t6 strangle

3 girls. Well, .yeah , I heard it, and, well, yeah, I did know

4 that he was charged wi'h murder, but I just never really put

5 two and two together, and well, then it dawned on me and here I

6 am ten years after the fact.

7 The defense would fillet -that witness. The
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8 dubiousness of coming forward that late in the ba1lgame as a

9- law enforcement officer would clearly be exposed by then, as it

10 should be. This is no different from that and we would ask the

11 Court to take that into consideration .

12 They ask you -- they bring up about this-

13 conversation that occurred. According to their witness this

14 conversation was a three-party conversation between Jimmy,

between Chris -- and. she was very clear on the stand that Chris
(]
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15

16 Dezarn, I believe that's his name but she overheard the

17 conversation between the two of them and she interjected and

18 then it followed from there. We brought you the person who he

19 supposedly had this conversation with, and he said, no, that

20 never happen. So the Court can certainly take that into

21 account as well.

22 The bottom line is that when you consider all of

23 the things about Ms;Best and Ms. Blackwell, the timing of what

24 she's told us, as well as the lack of telling us earlier, we

25 would submit that she's not credible, and just as this Court we
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1 would hope would find, I really don't think it could find

2 anything else. And the fact of the matter is, we didn't have

.3 it to start with. Nobody disputes that we didn't have this

4 evidence before trial and nobody disputes that at all because

5 the can't. And as such, we don't have a Brady violation and we

6 don't have materiality.

7 Judge, they haven't met their burden on any of

8 these points. They have not' proven that we suppressed the

9 evidencebecau~e we. didn't, and they have not proven that it

10 was material in any way. And we would ask that the Court

11 recommend that relief be denied.

12 MR. OVERSTREET: Judge, I don't have any

13 additional arguments. I just want to I'm not very tolerant
r"]
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14 mistakes and I ju~t want to point out that I did make a mistake

15 and I just want to make that correction on the record. I think

16 I did say that the witness said -- well, whatever this materfa1

1.7 was, I think I implied it was not exculpatory and that it

18 helped the prosecution. And now I do recall that the witness

19 did say it,was exculpatory in nature, their investigation and

20 they turned over something that was exculpatory. So I just

21 wanted the record to reflect that I acknowledge that I made

22 that mistake.

23 And I apologize for anything we may have done to

24 offend the Court during the course of this hearing. We just

25 sort of go all out. And I appreciate the Court's indulgence
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and tolerance of us in this hearing. 'hat's all.

THE COURT: All right. Ladies and gentlemen, as

I have stated, now it is up to court reporter to prepare the
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4 record of this hearing. She will have 30 days. You-all will

5 have 30 days from the date she files with the Court to tender

6 your proposed findings of fact and conclusions of law to the

7 Court;

8. It is after careful consideration of the records
.

9 ·and all of the exhibits and review of your proposed. findings of

10 fact and conclusions of law that I will issue my

11 recommendation. All right?

12 I appreciate everybody's hard work. I know that

13 this has been a lot for a lot of folks. I truly and sincerely

14 appreciate everyone's respect that has been given this matter

15 because as I have said, it is very important that we give

16 respect to this case.

17 Mr. Reed, I appreciate your patience with the

L.l
t • :
! ;

II

18 Court as we've had to see a lot of folks and I appreciate your

19 ability to be a gentleman during this proceeding and it's noted

20 by this Court.

21 So this will conclude my portion of it for now.

22 It is now up to the court reporter to get busy, and she has a

23 task at hand. I wish you all safe travel. Thank you very

24 much.

25 (Hearing adjourned.)
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